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Chapter 5

PATRIMONIAL CONSEQUENCES OF
THE CONVERSION OF A SOUTH
AFRICAN CUSTOMARY MARRIAGE
TO A CIVIL MARRIAGE

PIETER BAKKER”"

I INTRODUCTION

Prior to the Recognition of Customary Marriages Act 120 of 1998 (hereinafter the
Customary Marriages Act) the South African family law recognised only one form
of intimate relationship—the civil marriage—regulated by the Marriage Act 25 of
1961 and ancillary Acts.! A shift in public policy led to the promulgation of the
Constitution of the Republic of South Africa, 1996 (hereinafter the Constitution)
which provides for the enactment of legislation recognising marriage under
different religious, personal and family law systems provided that it is compatible
with the Bill of Rights.2 The promuigation of the Customary Marriages Act on
15 November 2000 was a direct consequences of the shift in public policy.3

The Customary Marriages Act was not merely promulgated to recognise the
marriages of the indigenous people of South Africa as valid marriages but also to
protect and promote the rights of women in customary marriages. The purpose of
the Customary Marriages Act is to apply and develop customary law to such an
extent that it is compliant with the Constitution.# The Customary Marriages Act is
therefore a tool for the courts to promote the rights of women and children in a
traditionally patriarchal marriage system.

Currently there are three intimate relationships recognised in South African
law: the civil marriage concluded in terms of the Marriage Act, the customary

*BLC LLB LLD (UP)

! Divorce Act 70 of 1979; Matrimonial Affairs Act 37 of 1953; Matrimonial Property Act 88 of
1984 and Mediation in Certain Divorce Matters Act 24 of 1987. For further detail on the
regulation of intimate relationships in South Africa see Pieter Bakker ‘Chaos in family law: A
model for the recognition of intimate relationships in South Africa’ (2013) 16 PELJ 116 at
118-24. For the history of the recognition of customary marriage see T W Bennett Customary
Law in South Africa (2004) 34-44.

2 Section 15(3).

3 Pieter Bakker ‘Die weg vorentoe: Unifikasie of pluralisme van die Suid-Afrikaanse huweliks-
reg? (2004) 67 THRHR 626 at 626-7.

¢ Preamble to the Customary Marriages Act; MN v MM 2012 (4) SA 527 (SCA) para 31; Pieter
Bakker “The validity of a customary marriage under the Recognition of Customary Marriages Act
120 of 1998 with reference to sections 3(1)(b) and 7(6)—Part 1° (2016) 79 THRHR 231 at 231-2.
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62 In the Shade of an African Baobab

marriage concluded in terms of the Customary Marriages Act and the civil union
concluded in terms of the Civil Union Act 17 of 2006.

The Marriage Act provides for a monogamous marriage between parties of
opposite sex concluded through a secular or religious ceremony. The Civil Union
Act provides for a similar form of marriage as the civil marriage with the same
consequences with the exception that parties of the same sex and opposite sex are
allowed to marry each other under the Civil Union Act. The parties can further
elect whether they want to call their civil union a ‘marriage’ or a ‘civil partner-
ship’, but the consequences remain the same as those of the civil marriage
regardless of what the civil union partners elect their civil union to be called.> The
Customary Marriages Act allows for a marriage concluded in terms of the customs
of the indigenous tribes prevalent in South Africa. The customary marriage allows
for polygyny and is the only exception to the strictly monogamous nature of a
legally recognised marriage in South Africa.® This chapter is concerned with the
interaction between the Customary Marriages Act and the Marriage Act.

A spouse in a customary marriage cannot conclude a civil marriage or civil
union with another person.” Similarly a spouse in a civil marriage or civil union
cannot conclude a customary marriage.® Spouses in a monogamous customary
marriage are allowed to ‘contract a marriage with each other under the Marriage
Act’.® The Customary Marriages Act does not adequately provide for the legal
consequences of such a conversion or change in marriage system. It is conse-
quently unclear whether both the civil marriage and customary marriage co-exist;
or whether the customary marriage terminates when the civil marriage is con-
cluded; or whether the legal system applicable to the marriage merely changes
from customary law to common law while the marriage relationship continues to
exist. Determining the effect of the change of marriage system on the existing
customary marriage is essential to determining the matrimonial property system
applicable to the subsequent civil marriage concluded by spouses in an existing
customary marriage.

The default matrimonial property system in South Africa is universal commu-
nity of property for all marriages.'® When spouses enter into a marriage in
community of property they become bound co-owners of all the assets either of
them owns and liable for all the debts either of them owes.!! Should the spouses
prefer another form of matrimonial property they have to conclude a notarial
contract prior to concluding the marriage—an antenuptial contract. The spouses
can elect in an antenuptial contract to deviate from the default matrimonial
property system to be married with separation of property and the accrual or

5 Section 11 of the Civil Union Act 17 of 2006.

6 Muslim marriages are potentially polygynous but are not recognised as valid marriages in South
Africa although certain consequences are recognised (Bakker op cit note 1 at 118-124).

7 Section 3(2) of the Recognition of Customary Marriages Act 120 of 1998.

8 Section 10(4) of the Customary Marriages Act and s 8(2) of the Civil Union Act.

9 Section 10(1) of the Customary Marriages Act.

10 There are two exceptions to this rule. See para II below.

Il There are certain assets that are excluded, but this is not relevant to the current discussion. See
Jacqueline Heaton & Hanneretha Kruger South African F amily Law 4 ed (2015) 62-70.
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exclude the accrual in complete separation of property. The matrimonial property
system cannot be changed by mutual agreement between the spouses during the
subsistence of the marriage. The antenuptial contract is therefore regarded as
immutable.!?

Consequently, when spouses change their marriage system from a customary
marriage to a civil marriage, it is essential to establish the effect the change in
marriage system has on the existing customary marriage. We need to determine
whether both marriages co-exist or whether the customary marriage is terminated
when the civil marriage is concluded. It is possible that neither of the previous
statements is true and that the marriage relationship continues to exist but the legal
system applicable to the marriage is changed from customary law to common law.
The effect of the conversion will determine what matrimonial property system
applies to the changed or converted marriage. The conversion of the existing
customary marriage will determine whether the spouses have the capacity to
conclude an antenuptial contract after they are married in terms of customary law
but prior to concluding the civil marriage, which in turn would influence the
matrimonial property system applicable to their subsequent civil marriage.

Several interpretations have been advanced with the purpose of clarifying the
uncertainty that exists with regard to the effect of section 10 on the existing
customary marriage. This publication will propose a solution to the uncertainty
that prevails. This endeavour requires an initial discussion of the nature of
antenuptial contracts, whereafter the different interpretations of section 10 of the
Customary Marriages Act, the nature of dual marriages, the common law immuta-
bility principle applicable to antenuptial contracts and other practical consider-
ations will be discussed before a possible solution is advanced.

I DEFINITION AND NATURE OF ANTENUPTIAL CONTRACTS

Universal community of property is the default matrimonial property system in
South Africa.!3 There are two exceptions to the general rule. Polygynous custom-
ary marriages concluded prior to the coming into operation of the Customary
Marriages Act (prior to 15 November 2000) are still regulated by customary law.4
A polygynous customary marriage concluded in terms of the Customary Mar-

12 Legislation has since created certain exceptions to this rule that will be discussed in para 2 below.

'3 H R Hahlo The South African Law of Husband and Wife 5 ed (1985) 257; Heaton & Kruger op cit
note 11 at 83, with the exception of polygynous customary marriages; s 7(2) of the Customary
Marriages Act read with Gumede v President of the Republic of South Africa 2009 (3) SA 152
(CC); however, see Ramuhovhi v President of the Republic of South Africa 2016 (6) SA 210 (LT),
where the High Court declared s 7(1) unconstitutional and invalid but still applied the customary
law matrimonial property system. The decision was confirmed by the Constitutional Court
(Ramuhovhi v President of the Republic of South Africa 2018 (2) SA 1 (CC)), but the
constitutional invalidity was suspended for 24 months to provide an opportunity for the
legislature to amend the Act.

' In terms of customary law the estate of the spouses is divided into three units: family property,
house property and personal property. A discussion of customary matrimonial property is beyond
the scope of this article. For a discussion see Benneit op cit note 1 at 256-60. The Constitutional
Court in Ramuhovhi CC (supra note 13) recently developed the customary matrimonial property
system to provide for joint and equal ownership between the spouses.
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riages Act after 15 November 2000 without the required section 7(6) contract!s is
a marriage with complete separation of property.16

When parties elect not to have the normal consequences of universal commu-
nity of property applicable to their marriage or to deviate from it, they must
conclude an antenuptial contract. The predominant purpose of an antenuptial
contract is to exclude community of property and community of profit and loss
and to exclude the accrual system.!? This does however not preclude parties from
regulating any other matter (including a right of recourse in respect of household
necessaries, succession and marriage settlements) in their antenuptial contract
provided that the arrangements are not against public policy.!8

An antenuptial contract can be defined as a contract between two persons
having contractual capacity, who are legally competent and have the intention to
marry each other, wherein their intended matrimonial property system is deter-
mined prior to their marriage.!® The requirements for a valid antenuptial contract
are clear from the definition; they are:

*  the contract can be concluded only prior to the marriage;

*  the contract can be concluded only between parties competent to marry each
other;

*  the contract must be followed by a marriage;

*  the intended matrimonial property system must be arranged in the contract;
and

*  anantenuptial contract becomes effective on the date of the solemnisation of
the marriage.20

The Deeds Registries Act 47 of 1937 requires that an antenuptial contract must be
attested by a notary and registered in the deeds registry within three months of its
execution or within an extended period the court may allow on application.2! The
purpose of executing a notarial contract such as the antenuptial contract is to give
notice to third parties who intend to transact with the spouses of their matrimonial

15 1.t.0. s 7(6) of the Customary Marriages Act a man in a customary marriage who wants to enter
into a further customary marriage must apply to court for the approval of a written contract that
will regulate the future matrimonial property of all his marriages. Non-compliance with s 7(6)
does not invalidate the further customary marriage. The second or further customary marriage is
simply out of community of property (see MN v MM supra note 4).

'S MN v MM supra note 4 para 38.

"7 Lt.o. s 2 of the Matrimonial Property Act the accrual is automatically applicable to a marriage out
of community of property and profit and loss concluded after 1 November 1984 unless it was
expressly excluded by their antenuptial contract. The section is applicable to customary
marriages where universal community of property was excluded by antenuptial contract.

' Heaton & Kruger op cit note 11 at 86,

19 Adapted from the definition in FE van der Merwe Notarial Practice (2001) 75-6. Different from a
§ 7(6) contract, an antenuptial contract must be conciuded between the husband and each spouse.
The only option for spouses in a polygynous Customary marriage concluded after the Act is
complete separation of property (see Bakker op cit note 4 at 244), which is also the default
position for a polygynous customary marriage concluded after the coming into operation of the
Customary Marriages Act (MN v MM supra note 4).

20 Hahlo op cit note 13 at 272.

2L Sections 86-7 of the Deeds Registries Act 47 of 1937.
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property system.22 For an antenuptial contract to be valid against third parties it
must therefore be properly executed. Should the parties not properly execute the
contract as prescribed in section 87 of the Deeds Registries Act, the contract will
be enforceable only between the spouses.”® The spouses will consequently be
regarded as married in community of property as far as the spouses’ debtors and
creditors are concerned.2 Postnuptial execution and registration is possible in
exceptional instances only. Spouses who failed to comply with the requirements of
section 87 can approach the High Court for postnuptial execution and registration.
The application must comply with three requirements: the contract must have
been entered into prior to the marriage; the parties must provide a good reason to
execute and register the contract, and the application must be made within a
reasonable time after the lack of registration or execution was discovered.?

The common law dictates that parties cannot change their matrimonial property
system by a postnuptial agreement.26 Prior to the Matrimonial Property Act
spouses were not allowed to change their matrimonial property system during the
subsistence of their marriage. The Act brought relief in this regard and relaxed the
strict immutability principle applicable to antenuptial contracts and provides for
three mechanisms to alter the matrimonial property system after marriage. The
two mechanisms still relevant today are the power of the court to order the
:mmediate division of assets under section 20 if the conduct of one of the spouses
seriously prejudices or will seriously prejudice the other spouse’s share in the joint
estate, and section 21(1) provides for the spouses to make a joint application for
permission to amend their matrimonial property system under section 21(1). The
High Court can further provide common law relief to rectify, amend or cancel an
antenuptial contract under certain circumstances.?’ For spouses to deviate from
their matrimonial property system after the date of marriage, they must jointly
apply for a court-sanctioned alteration of their matrimonial property system in
terms of section 21(1) of the Matrimonial Property Act.?® Certain requirements
must be met before the court will grant a change in the spouses’ matrimonial
property system.?®

In addition to the Matrimonial Property Act, section 7(4) of the Customary
Marriages Act provides for the amendment of the spouses’ matrimonial property
system. Spouses who concluded a customary marriage prior to 15 November 2000
may jointly apply to the court for leave to change their matrimonial property
system where there are sound reasons for the change. Sufficient notice must be

22 CH van Zyl The Notarial Practice of South Africa (1909) 188; Heaton & Kruger op cit note 11 at
84 note 9.

23 Section 86 of the Deeds Registries Act; Honey v Honey 1992 (3) SA 609 (W).

24 Heaton and Kruger op cit note 11 at 86.

25 Ex parte Lourens et Uxor 1986 (2) SA 291 (C).

26 [Jnion Government (Minister of Finance) v Larkan 1916 AD 212 224.

27 Heaton & Kruger op cit note 11 at 105.

28 Hahlo op cit note 13 at 262; Heaton & Kruger op citnote 11 at 106.

29 The requirerents in terms of § 21(1) of the Matrimonial Property Act are (a) there are sound
reasons for the proposed change; (b) sufficient notice to creditors; and (c) no prejudice to third

parties.
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given to all creditors with a claim exceeding R500 or an amount determined by the
Minister of Justice in the Government Gazette, and no person is to be prejudiced
by the contract.>® The requirements are similar to those of section 21 of the
Matrimonial Property Act except that creditors owed less than R500 do not have
to be notified, whereas all creditors have to be notified under section 21.

Section 7(4) of the Customary Marriages Act is applicable to both monogamous
and polygynous customary marriages. All the spouses and all other persons with
sufficient interest must be joined in the proceedings. Upon approval of the request
to amend their matrimonial property system the parties must enter into a written
contract regulating their future matrimonial property system. The only formalities
that must be complied with are that the registrar or clerk of the court must furnish
each party with the order and a certified copy of the contract. A certified copy of
the contract and the order must be sent to the registrar of deeds of the area wherein
the court is situated.3! A similar procedure is applicable to contracts in terms of
section 7(6) of the Recognition of Customary Marriages Act.3?

Parties in a monogamous customary marriage concluded after the promulgation
of the Customary Marriages Act can approach the court to amend their matrimo-
nial property system in terms of section 21 of the Matrimonial Property Act.3? The
same relief is not available to spouses in a polygynous customary marriage. The
only matrimonial property system available to spouses in a polygynous customary
marriage is the complete separation of property.3+

The common law immutability principle is still applicable to antenuptial
contracts today and any extra-judicial agreement entered into by the parties that
effectively alters the spouses’ matrimonial property system is still invalid.>s The
provisions discussed above merely relax the principle in particular circumstances.

If an antenuptial contract is immutable and spouses cannot conclude an
antenuptial contract postnuptially, it needs to be established what the effect of
section 10 is on the existing customary marriage.

il SECTION 10 OF THE RECOGNITION OF CUSTOMARY
MARRIAGES ACT

As indicated above, a spouse in a customary marriage cannot conclude a civil
marriage with another person.3¢ Under section 10 of the Customary Marriages Act
spouses in a customary marriage do, however, have the capacity to conclude a

30 Section 7(4) of the Customary Marriages Act.

31 Section 7(9).

32 See Bakker op cit note 4 for a discussion of s 7(6).

33 Section 7(5) of the Customary Marriages Act.

34 See note 19.

** Honey supra note 23, JW v CW 2012 (2) SA 529 (NCK); EA v EC [2012} ZAGPHIC 219
(25 October 2012); RD v TD 2014 (4) SA 200 (GP); J C Sonnekus ‘Onderhandse wysiging van
huweliksvoorwaardekontak onaanvaarbaar’ 1992 TSAR 683 at 688; Heaton & Kruger op cit note
11 at 111.

36 Section 3(2) of the Customary Marriages Act. Neither can a spouse in a customary marriage

conclude a civil union with another person. Conversion of a customary marriage to a civil union
is also not possible.
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valid civil marriage with each other provided that they are in a monogamous
customary marriage. Section 10 further determines the matrimonial property
system applicable when the civil marriage is concluded.

Section 10 reads as follows:

(1) A man and a woman between whom a customary marriage subsists are
competent to contract a marriage with each other under the Marriage Act,
1961 (Act 25 of 1961), if neither of them is a spouse in a subsisting
customary marriage with any other person.

(2) When a marriage is concluded as contemplated in subsection (1) the
marriage is in community of property and of profit and loss unless such
consequences are specifically excluded in an antenuptial contract which
regulates the matrimonial property system of their marriage.

The wording of subsections 10(1) and (2) is unclear and interpretation thereof is
problematic. From reading the subsections it is uncertain when spouses in a
customary marriage enter into a civil marriage whether the customary marriage
changes into a civil marriage or co-exists with the civil marriage or terminates
when the civil marriage is concluded, which creates further uncertainty when
determining what matrimonial property system should be applicable to the
subsequent civil marriage.3” It is unclear whether the parties can conclude a new
antenuptial contract to change the matrimonial property applicable to their
marriage, or whether their existing matrimonial property will prevail.

The first Recognition of Customary Marriages Bill3® regulates the ‘change of
marriage system’ in more detail in clause 10(2) than is done in section 10(2) of the
Customary Marriages Act. Clause 10(1) of the first Bill, which remained
unchanged in the second Bill, was adopted in the Customary Marriages Act in
section 10(1). Section 10(2) in the Customary Marriages Act is worded differently
from the provisions in the first Bill under clause 10(2). Clause 10(2) contained a
clear description of the consequences of the change in marriage system, which
was omitted from the second Bill and consequently from section 10(2) of the
Customary Marriages Act.

Clause 10(2) in the first Bill provides for a notarial matrimonial property
contract without specifying that the notarial contract must be an antenuptial
contract. If the notarial contract is not an antenuptial contract the spouses will be
able to conclude the contract during the subsistence of their customary marriage
before they conclude a civil marriage with each other. Contrarily, section 10(2) of
the Customary Marriages Act specifically requires the spouses to conclude an
antenuptial contract to regulate ‘their marriage’ and not a notarial matrimonial
property contract as required by the Bill. The notarial contract is therefore not
applicable and the spouses have to conclude a properly executed antenuptial
contract in accordance with section 87 of the Deeds Registries Act.

37 See below para IV.

% [B110-98]. This Bill was replaced by an amended Bill—the Recognition of Customary Marriages
Bill [B110B-98]—which was accepted into law as the Recognition of Customary Marriages Act
120 of 1998.
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In terms of section 10(2), when the spouses in a customary marriage conclude a
civil marriage their marriage is in community of property unless community of
property is excluded ‘in an antenuptial contract which regulates the matrimonial
property of their marriage’. Whether ‘their marriage’ refers to the spouses’
customary marriage or civil marriage is uncertain. Per definition, an antenuptial
contract cannot be concluded between the spouses during the subsistence of their
customary marriage. After careful reading of section 10(2) it would seem that
‘their marriage’ refers to the customary marriage and not the subsequent civil
marriage, as the antenuptial contract can be concluded by the spouses only prior to
concluding their customary marriage. The relevance of this interpretation will be
discussed in more detail in paragraph IV(c) below.

Clause 10(2) in the first Bill expressly provides that the customary marriage is
dissolved when spouses conclude a subsequent civil marriage with each other, but
there is no indication in section 10(2) of the Customary Marriages Act whether the
existing customary marriage is terminated when the spouses conclude a civil
marriage with each other. Although the Customary Marriages Act does not
provide for the termination of a customary marriage in terms of section 10, it
explicitly provides for the termination of a customary marriage by a decree of
divorce.?®

The fact that the Bill provides for the termination of the initial customary
marriage when the spouses in a customary marriage enter into a subsequent civil
marriage with each other and that the provision was omitted from the Act opened
the debate regarding the effect of section 10 on an existing customary marriage
between the spouses when they enter into a civil marriage with each other. No
clarity exists on the question whether the customary marriage is terminated or
continues to exist.

Different from clause 10(2), section 10(2) remains silent on the consequences of
a change in marriage system. If the spouses are able to change their matrimonial
property system from a marriage in community of property to a marriage out of
community of property, the Act should expressly provide for such a division. The
Customary Marriages Act does not regulate the division of the matrimonial
property upon change of the marriage system. The general rule is that matrimonial
property can be divided only when the marriage is terminated, unless an explicit
provision exists to the contrary.*® An explicit provision is contained in section 7(6)
of the Customary Marriages Act, which authorises the division of the matrimonial
property by the court when a man, married in terms of customary law, enters into a
new polygynous customary marriage after the Act came into operation. Section
7(6) requires a man in an existing customary marriage to approach the court to
approve a contract regulating his future matrimonial property before he can
conclude a further customary marriage. Should his first customary marriage be in
community of property, section 7(6) authorises the court to terminate the joint
estate and divide the joint property when approving the new matrimonial property
system as provided for in the contract. Although the provisions of the first Bill

3% Section 8(1).
4% Sonnekus op cit note 35 at 687.
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under clause 10 expressly provide that the existing customary marriage comes to
an end and by implication the matrimonial property is divided in accordance with
the spouse’s existing matrimonial property system, whereafter a new civil mar-
riage and matrimonial property system comes into existence, the Customary
Marriages Act in section 10 does not contain any clear provision in this regard,
and it must be presumed that the matrimonial property system is not terminated in
the absence of an explicit provision in the Customary Marriages Act.

Section 10(2), contrary to clause 10(2), does not provide for the consequences
of a change of marriage system under the Customary Marriages Act. The clause
providing for a notarial matrimonial property contract was deliberately changed to
provide for an antenuptial contract. It is consequently uncertain whether the
legislature intended for any of the other consequences in clause 10 to apply to the
change of the marriage system under section 10(2) of the Customary Marriages

Act.

IV INTERPRETATION OF SECTION 10

Due to the uncertainty regarding the consequences of section 10 of the Customary
Marriages Act, authors have advanced different interpretations to give effect to
this provision.

Bennett*! and Van Schalkwyk? accept that the initial customary marriage is
terminated by the subsequent civil marriage when the spouses in an existing
customary marriage conclude a civil marriage with each other.** Upon the
termination of the customary marriage the default position of universal commu-
nity of property will be applicable unless the spouses conclude a new antenuptial
contract prior to the civil marriage that will regulate the matrimonial property
system of their subsequent civil marriage.

Heaton and Kruger** acknowledge that the Customary Marriages Act remains
silent on the continued existence of the customary marriage but profess that it is
impossible for the two matrimonial property systems to continue to exist simulta-
neously. They propose that the matrimonial property system of the existing
customary marriage should end on the date the subsequent civil marriage is
concluded. The spouses can conclude a new antenuptial contract prior to entering

41 Bennett op cit note 1 at 238.

421 Neil van Schalkwyk ‘Kommentaar op die Wet op Gebruiklike Huwelike 120 van 1998’ (2000)
63 THRHR 479 at 494.

43 This is similar to the position under s 22 of the Black Administration Act 38 of 1927 applicable to
a customary marriage converted to a civil marriage after 2 December 1988 but before 15 Novem-
ber 2000. S 22 of the Black Administration Act was amended by the Marriage and Matrimonial
Property Amendment Act 3 of 1988 promulgated on 2 December 1988. Prior to the amendment, a
customary marriage was dissolved by a subsequent civil marriage. The customary marriage
comes to an end when the customary marriage is converted to a civil marriage and the default
matrimonial property system is automatically applicable unless the parties concluded an antenup-
tial contract. The default position was out of community of property without the accrual, except
where the spouses made the required declaration one month prior to the date of marriage to
conclude a marriage in community of property (s 22(6) of the Black Administration Act prior to
the deletion of this section by the Customary Marriages Act).

4 Heaton & Kruger op cit note 11 at 236.
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into the civil marriage and the new matrimonial property system will be applicable
from the date of the subsequent civil marriage. The change in the matrimonial
system regulating the subsequent civil marriage is therefore not retroactive.

Bonthuys maintains that since the patrimonial consequences, status of spouses
and the dissolution of customary marriages are effectively regulated by the
common law and not customary law, the customary marriage will for all purposes
change into a civil marriage when a civil marriage is concluded under section 10
of the Customary Marriages Act.*>

West6 follows an argument similar to that of Bonthuys but extends it to the
patrimonial consequences of the change in marriage system under section 10.
Based on the assumption that the matrimonial consequences of a customary
marriage and a civil marriage are similar, he holds that the matrimonial property
system of the customary marriage does not come to an end when the subsequent
civil marriage is concluded, but continues to exist. Consequently the spouses can
change their matrimonial property system only by bringing an application in terms
of section 21 of the Matrimonial Property Act for a postnuptial change of their
matrimonial property system. The parties are therefore prohibited from conclud-
ing an antenuptial contract during the subsistence of their customary marriage.
The spouses can conclude an antenuptial contract only prior to concluding the
customary marriage. The matrimonial property system applicable to the spouses’
customary marriage will therefore be applicable to their subsequent civil marriage
and the existing matrimonial property system can be changed by a section 21
application only.

Biichner-Eveleigh is critical of West’s approach but supports Heaton and
Kruger. The crux of her criticism of West’s approach is that the legal nature of the
marriage still determines the patrimonial consequences of the marriage.” She uses
the example of a polygynous customary marriage concluded prior to the Custom-
ary Marriages Act, where the husband has two wives; he divorces one of his wives
and converts the existing customary marriage to a civil marriage under section 10.
The initial polygynous customary marriage is regulated by customary law. Upon
the divorce of one wife the matrimonial property of the monogamous customary
marriage is still regulated by customary law. She argues that West’s approach does
not provide for this scenario, and neither does the Customary Marriages Act.*® She
further comments that West’s approach detracts from the purpose of section 10(2)
to such an extent that the section becomes meaningless.*® Her approach is a
combination of Heaton and Kruger’s and Van Schalkwyk’s theories; accordingly
the matrimonial property system of the customary marriage comes to an end on

45 Elsjé Bonthuys ‘Still unclear: The validity of certain customary marriages’ (2000) 63 THRHR
616 at 623.

46 Allen West ‘Change of customary marriage system into a civil marriage system’ Practice Note 75
of 2012 at 2. For a similar interpretation see Magdaleen de Klerk ‘I don’t want your money
honey—Recognition of Customary Marriages Act’ (2015) Aug De Rebus 42-3.

47 Mariana Biichner-Eveleigh ‘Vermoénsregtelike gevolge by die verandering van die huwelik-
stelsel’ (2013) 46 De Jure 888 at 897-8.

48 See para 4(d).

4 Tbid.
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the date the spouses enter into a civil marriage. The civil marriage is then
regulated by a new matrimonial system applicable by default or determined by an

antenuptial contract.>
The underlying principles of the different authors’ interpretations of section 10

are expounded below.

(a) Preference for the civil marriage

Bennet and Van Schalkwyk’s approach presupposes that a civil marriage is
regarded more highly in law than the customary marriage. Accordingly the
customary marriage comes to an end when the subsequent civil marriage is
concluded. Their approach is in dissonance with the protection of customary law
under the Constitution and the Customary Marriages Act. Customary law and
common law are regarded as primary sources of South African law and therefore
recognised on the same level, which affords parties a choice to either apply
customary law or common law to their marriage by concluding a customary
marriage under the Customary Marriage Act or a civil marriage under the
Marriage Act. The civil marriage, a common law institution, can therefore not
receive precedence over the customary marriage.

Under section 10 of the Customary Marriages Act, spouses are able to change
their marriage system from that of customary marriage to that of a civil marriage,
although the reverse is not allowed. The one-way conversion insinuates that a civil
marriage enjoys precedence over a customary marriage.>> The justification pro-
vided by the South African Law Reform Commission for section 10 was that
spouses should be allowed to move from a less protected relationship to a stricter
regime,3 but the stigma still remains in the minds of the indigenous people that a
civil marriage is stronger in law than a customary marriage.>* This perception isa
remnant of the consequences of the Black Administration Act (prior to the
amendment by section 1 of the Marriage and Matrimonial Property Law Amend-
ment Act 3 of 1998) where an existing customary marriage (or union as it was then
called) dissolved when one of the spouses concluded a civil marriage with another
person. Even though the provision was amended on 2 December 1988 to prohibit
spouses in a customary marriage from concluding a civil marriage with another
person, the perception remains. Although the amended section 22 protects the
wives in a customary marriage, the section still provided for the conversion of a

50 Biichner-Eveleigh op cit note 47 at 898-9.

51 Alexkor v Richtersveld Community 2004 (5) SA 460 (CC) para 51; Gumede supra note 13 para
22.

52 Bennett op cit note 1 at 238; Elsjé Bonthuys ‘Race and gender in the Civil Union Act’ (2007) 23
SAJHR 526 at 532; P Bakker ‘Die Civil Union Act, Draft Domestic Partnership Bill en moonilike
deregulering van die huwelik’ (2009) 34 JJS 29 at 44.

53 Memorandum to the Recognition of Customary Marriages Bill [B110-1998] para 3.10; South
African Law Reform Commission (Project 90) Report on Customary Marriages (1998) para
3.3.6.

54 Pieter Bakker ‘'n Paar opmerkings oor die kompleksiteit van familiereg in ’n diverse samelew-

ing—K v P’ (2012) 75 THRHR 155.
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customary marriage into a civil marriage.5> The provisions of the Black Adminis-
tration Act established the perceived inferiority of the customary marriage in
South African law and in the minds of the indigenous communities. The social
prejudice that existed then still exists today.

Section 8 of the Customary Marriages Act empowers the court to terminate a
customary marriage only by a decree of divorce and does not provide for the
termination of a customary marriage when the mairiage system is changed to that
of a civil marriage in terms of section 10. The heading of section 10—‘[c]hange of
marriage system’—strengthens the interpretation that only the marriage system is
changed under section 10 and not that the customary marriage is terminated. No
suggestion exists in the Act that the customary marriage comes to an end when the
marriage system is changed to that of a civil marriage.

The elevated status of customary law under the Constitution and the fact that
there is no provision in the Customary Marriages Act for the termination of the
customary marriage when applying section 10 dictates that Bennett and Van
Schalkwyk’s interpretation cannot be followed.

(b) Dual marriage

Due to their urbanisation, urban indigenous communities have Westernised, but
with Westernisation comes the longing for an identity and the traditions the
indigenous people were brought up with. To honour their traditions the parties
enter into both a customary marriage and a civil marriage—a dual marriage.56
Other reasons for concluding a dual marriage also exist, such as the misconceived
perception that only the civil marriage is enforceable in law, or the couple may
regard the civil marriage as a better form of marriage, pressure from the family
can convince a Westernised couple to conclude a customary marriage to appease
the family but then conclude a civil marriage afterwards to accommodate their
lifestyle.57

The civil marriage is usually concluded after the customary marriage and it
usually takes place several months after the customary marriage.>® The delayed
conclusion of the civil marriage has the effect that the parties are in fact changing
their marriage system from a customary marriage to a civil marriage in terms of
section 10 of the Customary Marriages Act. Naturally, when the parties undergo
the ceremonies of a customary marriage but both intend to conclude a civil
marriage, only a civil marriage would exist between the parties, for the reason that
they never had the intention to conclude a customary marriage with each other.5°
No change of marriage system will take effect if the parties intend to conclude

%5 Pieter Bakker & Jacqueline Heaton “The co-existence of customary and civil marriages under the
Black Administration Act 38 of 1927 and the Recognition of Customary Marriages Act 120 of
19982012 TSAR 586 at 586-8.

%6 Bhe v Magistrate, Khayalitsha 2005 (1) SA 580 (CC) para 80; Bennett op cit note 1 at 183;
Bakker op cit note 54 at 155.

57 Bakker op cit note 54 at 155-6.

58 See for example EN v SD 2016 JDR 1192 (GJ).

59 Van Schalkwyk op cit note 42 at 482.
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only one form of marriage.®® Intention to conclude a customary marriage with
each other and consent to the customary marriage are requirements under section
3(1)(a)(i1) of the Customary Marriages Act for a customary marriage to be valid.
Whether a dual marriage exits will accordingly depend on the spouses’ intention.

Subjective intention is onerous to prove. Hence, intention is determined
afterwards by looking back at objective facts such as the ceremonies, rituals and
other surrounding circumstances, to establish the subjective intention of the
parties.S? Their compliance with all the requirements for a valid customary
marriage leads to the inference that the parties intended to conclude a customary
marriage, unless there is other evidence that incontrovertibly proves that they did
not intend to conclude a customary marriage.®? In other words, if the spouses
undergo all the required customary marriage ceremonies or rituals and comply
with all the requirements and subsequently conclude a civil marriage, the marriage
system will change in terms of section 10 from that of a customary marriage to
that of a civil marriage unless there is clear evidence that the spouses did not
intend to conclude a customary marriage or civil marriage, whatever the case may
be.

Should both marriages be concluded under equal legal systems, then one
marriage cannot merely replace the other, as occurred under the old section 22 of
the Black Administration Act.5* As indicated above, the Customary Marriages Act
remains silent on the termination of the customary marriage upon the change of
the marriage system in terms of section 10. By implication there are only two
possible interpretations: either both the customary marriage and the civil marriage
continue to exist, or the marriage relationship between the spouses continues to
exist but the legal system applicable to their marriage relationship changes.

Heaton and Kruger are correct in professing that it is impossible for a
customary marriage and a civil marriage to co-exist.>* The common law marriage
system is based on a strict system of monogamy, which does not provide for the
co-existence of marriages.®®> What makes section 10 marriages distinct from other
cases of bigamy is that the same spouses are married to each other under the
customary law and the civil law, whereas bigamy provides only for marriage to a
different party from one of the spouses in the protected existing marriage.6 The

% Bennett op cit note 1 at 236-9 differentiates between converted and dual marriage. He regards a
dual marriage as a marriage where both celebrations happen shortly after each other, and the
nature of the marriage will be determined by the spouses’ intention, whereas for a converted
marriage substantial time needs to pass before the other marriage is concluded.

81 Moropane v Southon (755/12) [2014] ZASCA 76 (29 May 2014) para 51.

$2 EN v SD supra note 58 paras 27-33; SAR & H v National Bank of SA Lid 1911 AD 121 137; GB
Bradfield Christie’s Law of Contract in South Africa 7 ed (2016) 32.

3 Supra note 43.

4 Heaton & Kruger op cit note 11 at 236-7.

& Tutu v Tutu 2 NAC 167 (1911) 169; Seedat’s Executors v The Master (Natal) 1917 AD 302;
Sogoni v Jacisa 1970 BAC 76 (S) 77; Qitini v Qadu 1981 AC 42 (S) 77; Zulu v Zulu 2008 (4) SA
12 (D).

¢ Pieter Bakker ‘Bestaanbaarheid van bigamie as misdryf in ’n kultureel heterogene samelewing’
(2006) 69 THRHR 64 at 66-7.
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most apt question to ask, therefore, is how the spouses’ relationship towards each
other changes through the section 10 change in their marriage system.

The Customary Marriages Act remains silent on the termination of the custom-
ary marriage. Consequently the spouses remain married to each other. Only the
legal system applicable to their relationship changes. We do not have two separate
marriages that co-exist, but rather a marriage relationship that continues to exist,
and only the legal rules applicable to the relationship change from those of
customary law to those of common law. Accordingly, no dual-marriage exists and
the practical complications associated with dual-marriages are of no consequence.

(c) Immutability of antenuptial contracts

Heaton and Kruger’s opinion acknowledges that it is unclear whether the custom-
ary marriage comes to an end, but that the customary marriage should not
terminate if both the customary marriage and the civil marriage are regarded as
equal.” Their solution is based on the principle that it is impossible for two
matrimonial property systems to co-exist between the same spouses, and for this
reason the patrimonial consequences of the customary marriage must come to an
end when the civil marriage is concluded. Their approach presupposes that section
10(2) authorises the spouses to change their matrimonial property system during
the subsistence of the customary marriage by concluding an antenuptial contract
that will regulate the consequences of their subsequent civil marriage. Heaton and
Kruger’s approach entails that spouses in a customary marriage who want to
change their matrimonial property system are able to change their marriage
system under section 10 of the Customary Marriages Act by concluding a civil
marriage without complying with the requirements of section 21 of the Matrimo-
nial Property Act. Such an approach disregards the immutability of an antenuptial
contract. An amendment of an existing law should be in clear and unambiguous
language,®® and there is no indication that the legislature intended to create an
exception to section 21 of the Matrimonial Property Act under section 10 of the
Customary Marriages Act.

For Heaton and Kruger’s approach to comply with the immutability principle,
the customary marriage must come to an end at the time the civil marriage is
concluded, which can occur only if the customary marriage is subservient to the
civil marriage. When the customary marriage comes to an end, this will have to
lead to the division of the spouses’ estate(s). The Customary Marriages Act does
not make provision for this.

If one accepts that the customary marriage is not subservient to the civil
marriage, the only possible interpretation is that both the customary marriage and
the subsequent civil marriage continue to exist simultaneously. Heaton and Kruger
are accurate in stating that it is impossible for two matrimonial property systems
to function at the same time.®® The only interpretation which avoids the issues
identified by Heaton and Kruger is that when the marriage relationship continues

7 Heaton & Kruger op cit note 11.
8 Lourens du Plessis Re-interpretation of Statutes (2002) 181.
% Heaton & Kruger op cit note 11.
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to exist between the spouses, no new matrimonial property system comes into
being and the applicable law merely changes from customary law to common law.
Section 10(2) must be read with this interpretation in mind. The parties are
married in community of property when ‘a marriage is concluded as contemplated
in subsection (1)’ unless community of property is ‘excluded in an antenuptial
contract which regulates the matrimonial property system of their marriage’ .0
‘Their marriage’ consequently refers to the existing marriage relationship between
the spouses (when the applicable marriage system is changed), which implies that
the matrimonial property system of their marriage will be in community of
property unless the parties have concluded an antenuptial contract prior to their
customary marriage. This interpretation is in harmony with the description of the
object of clause 10(1) (now section 10(1)) in the Memorandum to the Recognition
of Customary Marriages Bill (the second Bill), that ‘there is no implication that
the customary marriage is superseded by a civil marriage. . . they are merely seen
as converting from one set of consequences to another’.7!

When the proposed approach is adopted, the immutability principle of antenup-
tial contracts still stands, and section 21 of the Matrimonial Property Act will be
applicable should parties want to change their matrimonial property system during
the subsistence of their marriage.

(d) Practical considerations

Biichner-Eveleigh’s criticism that West’s approach does not provide for a polygy-
nous customary marriage concluded prior to the Customary Marriages Act when
the husband divorces one wife and converts his now monogamous customary
marriage into a civil marriage needs further discussion. In the example, customary
law regulates the spouses’ matrimonial property system,’? and from this follows
that section 10 of the Customary Marriages Act does not make provision for a
customary law matrimonial property system but only for a universal community
of property or another system regulated by an antenuptial contract. From an
African cultural perspective the chances that such a situation will occur are very
rare. Husbands in customary marriages tend not to terminate an existing custom-
ary marriage but merely conclude another marriage, even a civil marriage, while
the other marriage continues to exist.”> However, the consequences of such a
situation occurring in fact need further investigation.

The simplest interpretation of the example would be to regard the marriage as a
marriage with universal community of property, the moment the marriage system
is changed by section 10 of the Customary Marriages Act, based on the principle
that the matrimonial property system of a civil marriage cannot be regulated by
customary law. This interpretation will prevent section 10(2) from becoming
meaningless and will also fall within the greater constitutional narrative and

7% My emphasis.

"1 [B101B-98] para 3 10.

72 Section 7(1) of the Customary Marriages Act.

" Chuma Himonga and Elana Moore Reform of Customary Marriage, Divorce and Succession in
South Africa (2015) 162.
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purpose of the Customary Marriages Act to promote equality between the
spouses.”

Another possible approach would be to advance a constitutional argument. In
Gumede v The President of South Africa the Constitutional Court found that
section 7(1), determining that a customary law matrimonial property system is
applicable to customary marriages concluded prior to the Customary Marriages
Act, is unconstitutional, and applied section 7(2) to such marriages with a reading
in order.”> The decision was retrospective in nature and therefore changed all
monogamous customary marriages concluded prior to the Act into marriages with
universal community of property.”¢ If the husband divorced his wife prior to the
Jjudgment in Gumede, his other customary marriage would have changed to a
marriage with universal community of property after 2 December 2008 (the date
of judgment) and West’s approach can find application. We are therefore con-
cerned only with a polygynous customary marriage concluded prior to 15 Novem-
ber 2000 where one wife was divorced after 2 December 2008. The court found
section 7(1) unfairly discriminatory because it differentiated between a class of
women married under customary law—those who were married prior to the
Customary Marriages Act—and those married thereafter.”” The patrimonial conse-
quences of customary marriages concluded prior to the Act were regulated by
customary law whereas customary marriages concluded after the Act were
regulated by common law. The spouses were treated differently, based on the date
of marriage. The same can be said for a polygynous customary marriage, where
the husband divorces one of his wives. The result is a monogamous customary
marriage where the patrimonial consequences are regulated by customary law.
The wife is now in the same position as the pre-Gumede women in monogamous
customary marriages. This again clearly discriminates unfairly against a class of
women, based on the date of divorce instead of the date of marriage. The author
can see no reason why a polygynous customary marriage regulated by customary
law which changes to a monogamous customary marriage upon the divorce of one
of the wives cannot change to a marriage in community of property. Women in
this kind of marriage are vulnerable and marginalised. They enjoy ‘no secure
rights in property’ and ‘they have been disadvantaged by restriction under
apartheid and a lack of access to land ownership and economic resources’.’®

The court in Gumede did not provide a reason why it did not decide on the fate
of polygynous customary marriages concluded prior to the Customary Marriages
Act, but it can reasonably be assumed that the court realised that the common law
matrimonial property systems could not possibly make provision for polygynous
customary marriages and left the decision to the legislature, which has not
responded to this problem.” The High Court in Ramuhovhi found that section 7(1)
is discriminatory with regard to its application to polygynous customary marriages

74 Preamble of the Customary Marriages Act.
75 Gumede supra note 13.
76 Ibid para 51.
7 Ibid para 34.
78 Ibid para 15.
79 Ibid paras 55-6.
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concluded prior to the Act.?° The court could not, however, find a solution in the
common law matrimonial property systems, and consequently still applied cus-
tomary law to the polygynous marriages concluded prior to the Act.3! Tt is
therefore clear that the customary matrimonial property system is regarded as
discriminatory against women, but due to practical considerations the common
law matrimonial property system cannot be applicable to polygynous customary
marriages.®> However, the moment a polygynous customary marriage changes to a
monogamous customary marriage through divorce or the death of one of the
spouses, no reason exists why the monogamous customary marriage cannot be
regarded as a marriage with universal community of property. Such an approach
would advance the protection of women in customary marriages and promote the
purpose of the Customary Marriages Act.

A further practical consideration is that spouses who want to change their
matrimonial property system under section 10 of the Customary Marriages Act by
concluding a new antenuptial contract during the subsistence of a customary
marriage will not be able to execute their antenuptial contract. The registrar of
deeds will not be prepared to register a second antenuptial contract concluded
between the same spouses unless an application in terms of section 21 of the
Matrimonial Property Act together with the proposed notarial deed is served on
the registrar of deeds.®3 From a practical perspective it will therefore not be
possible to register the second antenuptial contract, which will necessitate a court
application to compel the registrar to register the antenuptial contract, should the
approach of Heaton and Kruger, Bennett and Van Schalkwyk be adopted.

V CONCLUSION

Given the problems outlined above, the only viable interpretation of section 10 of
the Customary Marriages Act is to regard the change of marriage system as an
option for spouses in a monogamous customary marriage to move from a more
open-ended legal system protecting group rights more than the individual—the
customary law—to a stricter legal system promoting the rights of the individual—
the common law. The effect of the conversion would then change the legal system
applicable to their marriage but would not bring their marriage relationship to an
end. When concluding a civil marriage under the Marriage Act, the spouses would
change the consequences of their marriage by opting for the common law to be
applicable to their marriage instead of customary law. Spouses are also allowed to
conclude an antenuptial contract only prior to their marriage and not during the
subsistence of the marriage. Their marriage never terminates during the change,
and there is consequently no opportunity to draft a new antenuptial contract. To
alter the matrimonial property system, the spouses must apply in terms of section
21 of the Matrimonial Property Act for permission to change their matrimonial

8 Ramuhovhi LT supra note 13 para 46.
81 1bid para 60.

82 Bakker op cit note 4 at 244.

8 West op cit note 46 at 3.
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property system. This is the only instance where the registrar of deeds will be
prepared to register a change to the matrimonial property system.

Where a customary marriage concluded prior to the Customary Marriages Act
is converted into a monogamous customary marriage by divorce after the date of
the Gumede decision, it is proposed that the customary marriage be regarded as a
marriage with universal community of property at the moment the marriage
system is changed in terms of section 10 based on the fact that a civil marriage
cannot be regulated by a customary law matrimonial property system. This will
prevent section 10(2) from becoming meaningless and will further fall within the
greater constitutional narrative and purpose of the Recognition of Customary
Marriages Act to promote equality between the spouses.
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