
















































































































































































































































































































































































































































































































































































178

V1
CONCLUSIONS (A): A PRESENTATION OF STRATEGIES

FOR THE INTERPRETATION OF STATUTES

L. The Process of Ingression

(1) Dictionary — Meaning Appropriation and Legislative-Definitional
Observance

(2) Idiomatic Resolution

(3) Disambiguation

(4) Grammatical Responsivity

(5) Sentence-Intrinsic Structural Analysis

I1 The Process of Purposive-Definition

(1) Intra-Textual Contextualization
(2) “Intentionalization”
(3) Statutory “Historicization”

3.1 The Axis of Effective History
3.2 The Axis of Statutory Precursors

(4) Harmonization of Designs

4.1 Excursus: The Presumptions of Statutory Interpretation

4.2 The Notion of a “New Hermeneutical Consciousness”

4.3 The “New Hermeneutical Consciousness” and the Harmonization
of Designs

11 Axiological Performance

(1) The “Fusion of Horizons”: A Basis for Fidelity to Law

(2) A Model of Axiological Performance: Metatheory

(3) Departure from Precedent where Necessary

(4) Value-Competition making for Difficulty in Harmonizing Designs

(5) Axiological Performance: Some Exemplary Judgments

(6) “Mittelbare Drittwirkung” in Statutory Interpretation

(7) Axiological Performance and Literalism: Departure from “Plain
Meaning”

7.1 Restrictive Interpretation
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7.2 Extensive Interpretation

7.2.1  Analogical Interpretation
7.2.2  Interpretation by Implication

7.3 Modificative Interpretation

V. The Process of Effectuation

GENERAL

It is not the purpose of this model to expound the “law of interpretation” (of
statutes or otherwise). Such may be found in any good textbook on the subject. In
what follows, an encompassing theory is set out in order to bring together
stratagems employed by lawyers in their daily interpretive activities. The
elaboration of such a theory appears to be something of a desideratum, and this the
more so with the coming into being of a new constitutional dispensation.’
Understanding what one does , rather than merely doing it, affords a basis for
doing it more proficiently. And this understanding should be acquired the better to

give effect to the ideals to which our fledgling democracy professes to aspire.

Section 39(2) of the Constitution provides that every court, tribunal or forum is to
promote the spirit, purport and objects of the Bill of Rights in the construction of
legislation, and in the development of the common law and customary law.”> The

aspirations defined by the notion of an “open and democratic society based on

' Act 200 of 1993 inaugurated an interim (or transitional) Constitution. It represented a framework
within which a final Constitution, ultimately finding its formulation in Act 108 of 1996, could
be negotiated.

* Section 39(2) reads: “When Interpreting any legislation, and when developing the common law
or customary law, every court, tnbunal or forum must promote the spirit, purport and objects of the
Bill of Rights.”
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human dignity, equality and freedom™ encapsulate what this subsection indicates
as requiring promotion in the tasks it identifies.* International law and foreign law
(properly deployed) make for a more concrete perception of the type of society

envisaged.”’

It is entered that international law - and more particularly the standards of
humanity, human dignity, and respect for the person it lays down — is of especial
importance as a compendium of guidelines for the attainment of the society in
contemplation.® It is from the premises of international law that substantive moral
argumentation may proceed in the legal-hermeneutical context. Since these
premises are “reasonably objectively ascertainable”, we are not confronted with
anything like indeterminacy in the extreme sense. The natural-law flavour of these
norms should be permitted to permeate every aspect of legal interpretation.” Of
course, the context of the matter may demand adjustment. In the case of
customary law, for example, the indigenous cultural milieu would still necessitate

an appeal to these natural-law elements - but in a different appropn’ation.8

* The preamble to the Constitution speaks of a “democratic and open society.” The first of the
founding provisions, section 1, registers the values of human dignity, equality and freedom
(s.(1)(a), and m its sub-section (d) the value of “openness”. Further, there is affirmation of these
values in section 7(1), the subsection mtroducing the Bill of Rights, and in section 36(1), the
limitations clause. In Chapter V of this thesis, the notion of an “open and democratic society based
on human dignity, equality and freedom” was identified as the Grmdnorm of our new legal order.
See Chapter V, 2.1, and 3.1.

* The “spirit, purport and objects of the Bill of Rights” (section 39(2)) gives itself to be understood
as the value-compendium intrinsic to the notion in question. This is so because section 39(1)(a)
provides: “When interpreting the Bill of Rights, a court, tribunal or foram must pramote the values
that underlie an open and democratic society based on human dignity, equality and freedom.”

’ See, in this regard, subsections 39(1)(b) and (c).

¢ Recourse to international law is peremptory in the mterpretation of the Bill of Rights (s.39(1)(b)).

” The emerging communis opinio populi of civilized nations may be taken as an “index” of natural-
law standards.

® Intemnational-law norms should be regarded as every bit as applicable in the construction of
customary law as elsewhere — but in an appropriation sensitive to the communitarian concems of
the culture in question and its distinctive features. In this connection, assistance may be derived
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1. AN OPEN AND DEMOCRATIC SOCIETY BASED ON HUMAN

DIGNITY, EQUALITY AND FREEDOM

It would be in place, before proceeding further, to summarize what our study has

pointed up as essential to an adequate and practicable grasp of this concept.

1.1 AN OPEN AND DEMOCRATIC SOCIETY

A society of this description is unconditionally opposed to totalitarianism and
authoritarianism. It is a society which values transparency’ in the course of
political and public activity. Both as between government and citizenry (the
“vertical’dimension) and as between citizens themselves (the ‘“horizontal”
dimension) there should be transparenf intercourse. Such a society places a

premium on debate and dialogue. '

An “open society” would, additionally, allow for the flourishing of its constituent
“communities” - for that of its various, heterogeneous, sometimes, albeit not
necessarily, overlapping communal configurations. In a communitarian spirit, the
jurist should seek to uphold the ideals of these constituent “communities” — in

which the “self” is sourced , and from which it derives meaning and value. An

Charter).

* The importance of “accountability” and “responsiveness” is registered in s. (1)(d) of the
Constitution.

' See the remarks of Davis A.J. in Rivetr-Carnac v. Wiggins 1997(4) BCLR 562 (C) at 571J-572A.
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“open society,” upon this appropriation, would be sensitive to the question of

“personhood”.!!

1.2 HUMAN DIGNITY AND EQUALITY

In this country, the disparities between the haves and the have-nots being what
they are, the actualization of substantive human dignity and equality is of
fundamental importance. In the absence of concern for these values in their
substantive sense, the various “freedom” rights would find themselves

considerably depreciated.'

There is no doubt a standing tension between “liberty” and “equality.”"* It is to be
observed, nonetheless, that“freedom of speech , freedom from arbitrary arrest and
seizure, freedom of religion, conscience, and opinion, freedom to come and go in
public places as one chooses, and rights to participate in the political process‘)are,
In general “neutral as between different systems of distribution and allocation of

»ld

economic goods. It 1s therefore a “bogus” argument to suggest that these

“bourgeois liberties” militate against a fair distribution of economic goods.”

1.3 FREEDOM
As for “freedom” itself, quite independently of its relationship to “equality”, one

might observe that it should embrace the notion of interdependence, without

"' See Chapter V, 2.3.2.

2 Those who are poverty-stricken, for example, are far more interested n obtaining adequate
nourishment and shelter than in parading about a particular, abstractly-defined freedom-right.

** See MacCormick Legal Right and Social Demo cracy (1982) v.

4 Ibid 149-50.

'* Ibid. See also, Chapter V, 2.3.1.
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denying the value of individual autonomy.’® The conception of an “unencumbered
self”, flowing from the premises of classical liberalism, simply fails to capture the

meaning of “freedom”.

1.4 “JUSTICE” AND THE SYNCHRONIZATION OF INTERESTS

The Constitution is concerned with “justice”. This is reflected, for one thing, in
the preamble, in which “social justice” is registered as a solemn aspiration. For
another thing, and bearing in mind that “justice” imports an equilibration of
interests, one finds at many points in the Bill of Rights an implicit recognition of
potentially conflicting interests . The general limitation clause,'’ the internal
limitations,'® and the scheme and structure of the Bill show this up very clearly.
And the commitment to an “open and democratic society based on human dignity,
equality and freedom” impliedly suggests the balancing of interests in a way that

would best express that commitment.

It is submitted that as “justice” is imported thereby, the notion of the
synchronization of interests” is apposite to the workings of a modern legal
system'”. (Such is imported by the conception of justice.) “Public interest” is to
be synchronized with “private interest”. So too, is one “private interest” with

another . In the former case, public law will generally be at issue, in the latter,

'S See O’Regan I.’s comments in Bernstein and Others v. Bester NO and Others 1996 (4) BCLR
449 (CC) at 512 D-F.

"7 Section 36(1).

** Such as are to be found, for example, in section 16(2), which derogates from the right to freedom
of expression in delimited instances, and in section 22, which qualifies the right to freedom of
trade, occupation and profession by providing that the practice of such may be regulated by law.

¥ “Synchronization of interests” is a conception purveyed by Comell. She claims synchronization
10 be the goal of a modem legal system. See Comell “Institutionalization of Meaning, Recollective
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private law. Even in the latter instance, where ostensibly only private interests are
in question, and contrary to what Dworkin might tell us,?® the “public interest”
should feature in the evaluation. This is so at least to the extent that it pertains to
the “community” or “communities” in which “selves” are sourced, and from which

they derive meaning and value in life.

As for the “public interest”, it is important to note that it has a twofold reference:
to the interests of the “community” or “communities” involved; and to the
interests of the “society” as a whole. Both should be taken into account in
resolving a dispute, and the case will decide where the emphasis is to reside.

One should not lose sight of the fact that it is integrally a part of the design of the
Constitution that the purpose of “justice” should be serviced. So, when one
conceives of the import of the Bill of Rights, one should not be blinded to its

“justice” — objectives.

2. A SHIF'i" OF MIND-SET

The first three paragraphs of this chapter and the discussion under 1.1 to 1.4,
above, point to a juristic shift of mind-set. It is with “new spectacles” that the
lawyer reads the law. This aspect will be enlarged upon in canvassing what Du

Plessis refers to as a “new hermeneutical consciousness”.”!

Imagination and the Potential for Transformative Legal Interpretation” 1988 Univ. of Pennsylvania
LR 1135 1211 ff. See, generally, Chapter V, 2.3.3.

*® For Dworkin, justice is a matter of individual right. See Dworkin 4 Matter of Principle 32. So
liberal a stance as this does not adequately accommodate the concems of community.

*! See Du Plessis and Corder Understanding South Africa’s Transitional Bill of Rights 1994 60 60
~ 107, especially towards the end where the term “new hermeneutical disposition” is introduced.
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The shift of mind-set would require us to proceed differently according as the
matter of our concern is the interpretation of statutes, the development of the
common law, (;r the development of customary law. Statutes are qualitatively
divergent from unwritten law, for the objectives of this discussion, in that they
embody policies not generally to be discerned in the latter sources. Further,
common law and customary law are to be treated differently, masmuch as the
former is premised on western individualistic premises, and the latter on

communalistic, African ones.

Consistently with these reflections, the presentation will focus, firstly, on the
interpretation of statutes, secondly, on the common law, and, lastly, on customary

law. And, that said, we launch upon this task without more ado.

A THEORETICAL FRAMEWORK FOR THE

INTERPRETATION OF STATUTES

In what follows, we deal with ordinary statutes. The interpretation of the
Constitution itself may require to proceed by way of specialized approaches of its
own. These are not discussed here. Other works should be consulted by interested

readers in this regard. And so - back to ordinary statutes.
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It would be useful to conceptualize the exercise of statutory interpretation as
involving four distinct, albeit very much interrelated, processes. To each of these
processes specific hermeneutical strategies are appropriate. In this section these

strategies are dealt with comprehensively.

To introduce the discussion, one may remark that Ricoeur’s notion of the
“hermeneutic arch”** comes in handy as pointing to the ultimately holistic
character of statutory construction. The two pillars of the “hermeneutic arch” —
that of “Verstehen” (understanding) and that of “Erkliren” (explanation)” are
bridged by their mutual interpenetration.** Just as “understanding” (the existential
moment) envelops “explanation”,”> so “explanation” (the objective moment)
develops “understanding” along analytical lines.”® “Verstehen” is identified in the
capacity of the text to project itself outside itself.”’ “Erkldren”, by contrast, is
exemplified in clarifying the internal structure of the text itself*. The interplay of
understanding and explanation tells in favour of a measure of mterdependence of

the four processes in the interpretation of statutes.

The processes in question are the following:

** See, in this regard, Ricoeur Hermeneutics and the Human Sciences (1981) 161. See also
Bleicher Contemporary Hermenentics (1980) 229 ~ 32. See, generally, on the significance of the
“hemmeneutic arch” for our purposes, Chapter 11, 3.5 and 6.A(1), (2) and (3).

* See Bleicher op cit 229 - 32.

* See Ricoeur From Text to Action (1991) 129 and 156. Ricoeur speaks of this internal dialectic as
a “Gestalt” (/bid 163). Further: “Ultimately, the correlation between explanation and
understanding, between understanding and explanation, is the hemeneutic circle”. (/bid 167). See
also Ricoeur Hermeneutics and the Human Sciences (1981) 161.

%5 See Ricoeur From Text to Action (1991) 131 and 142.

* Ibid 142.

*" Ibid 18.
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(D The Process of Ingression;
2) The Process of Purposive—Definition;
(3) Axiological Performance; and

(4) The Process of Effectuation.

The process of ingression represents an effort to “break the ice”, as it were. It
involves the jurist in seeking to make sense of the provision(s) for the moment
indicated as pertinent to her concerns by the situation she confronts. It implicates
for the most p#rt the pillar of “Erkldren”. Yet, to the extent that what is meant to
be deciphered is sought to be related to an “outside” (or “hors-texte”), the pillar of

“Verstehen” also is involved.

The process of purposive-definition represents the means whereby the jurist
undertakes to clarify the “purpose” in the light of which the problem at hand 1s to
find its resolution. Once again, the pillar of “Erkldren” predominates. But that of
“Verstehen” 1s nonetheless evident — insofar as the jurist proceeds with an eye to

the resolution of a problem.

Axiological performance aims at an intuitive perception of the proper disposition
of the case mn line with constitutionalism. That being so, the pillar of “Verstehen”
1s here most conspicuous. However, since this phase presupposes activities
intrinsic to the processes of ingression and purposive-definition — which are
mainly concerned with “Erkldren” — the latter pillar is also partly constitutive

thereof. The inference from this of processual interrelatedness is strengthened by

2 Ibid 113.
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the observation that the elements of “Verstehen” discernible in ingression and
purposive-definition are seemingly taken up in the dimension of “Verstehen”

elemental to axiological performance.

The process of effectuation, the final phase in the interpretation of statutes,
consists in the articulation of conclusions, whether such be in mental
consciousness, in speech, or in writing. As such, it is concerned primarily with
“Erklaren”. However, since it is premised on proper axiological performance, it

partakes also very substantially of the dimension of “Verstehen”.

The notion of the “hermeneutic arch” thus demonstrates a high measure of

interdependence of the four processes in the interpretation of statutes.

With this we launch ourselves upon a discussion of the strategies appropriate to

each of the processes described.

I THE PROCESS OF INGRESSION

This process is concerned with elucidation. It seeks to bring out the “sense” of
the statutory provision(s) at hand. Yet the astute reader will observe that some
perception of the “facts” of the problem is necessary merely to identify those
provision(s) as relevant. (In due course, other provisions may be identified as
pertinent as further “facts” emerge.) This “fact-dependence” of provision-

identification underscores the heterotelic character of legislative construction.



189

Being preponderantly of an “Erkliren” nature, however, the process of ingression

is amenable to representation along the following axes:

(1) Dictionary-meaning  appropriation and legislative-definitional
observance;

(2) Idiomatic resolution;

(3) Disambiguation;

(4) Grammatical responsivity; and

(5 Sehtence-intrinsic structural analysis.
These axes are treated of seriatim:
(1) DICTIONARY-MEANING APPROPRIATION AND LEGISLATIVE-

DEFINITIONAL OBSERVANCE

Dictionary-meaning appropriation is a reference to the mode of coming by the
“meaning” of words. It is what Chladenius would have advised as among the
sovereign tools of statutory interpretation.”” It is considered with Du Plessis,
however, that such a tool is useful no more than the extent to which it enables one
to “get under the skin” of an enactment, to establish a “point of entry” into the
meaning of the statute.’® But to that extent it is valuable. One might say that
dictionaries, legal and otherwise, lexicons, general and specialized, and other
legitimate aids in seeking out the “meanings” of words, constitute the “open

sesame” of the portals of sense.

* See the discussion of Chladenius in Chapter I of this study, section 2. See also Chapter I, 5.A(1).
*% See, in this regard, the discussion in Du Plessis The Interpretation of Statutes (1986) 50.
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Needless to say, where words (and phrases) bear a legal-technical sense, they

should be appropriated in that sense.”’

Legislative-deﬁnitional observance is to be understood as compliance with the
norms of statutory interpretation as they find expression In statutory form.*
These are indisputably “legal” rules, in contrast to other rules of interpretation the
status of which as such is debatable.>> Coming to mind in this connection is the
Interpretation Act, 33 of 1957 (as amended), as also the definition clauses** which
are to be found in multitudinous statutes. To the extent to which these legislative-
definitional imperatives are conmsistent with the Constitution, they require
observance; their observance must proceed in such a way, however, as to
“promote the spirit, purport and objects of the Bill of Rights.” It is considered
that “fuzziness” of meaning — of both words and phrases — may dissipate upon the

correct application of these rules.

One’s attention 1s drawn to the definition clause in the (recently promulgated)
Administrative Adjudication of Road Traffic Offences Act, 46 of 1998, for
purposes of illustration. The word “agency” is defined to mean the “Road Traffic
Infringement Agency” as established by the Act’’ Further, the “Director-

General” means the “Director-General of the national Department of

*! Words such as “negligence”, and phrases such as “reasonable person” and “undue preference”,
would suggest a legal-technical appropriation.

*2 See Chapter I, 4:2.4.(2) and 5A(2).

** As regards the latter category of rules, it is submitted that they should be regarded primarily as of
ex post facto application, functioning mainly as “rules of thumb”. A perception of them as such is
reflected in the discussion of the process of effectuation.

** Or interpretation clauses.

> See section (1)(ii) of Act 46 of 1998.
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36 and the “Minister”, the “Minister of Transport”>’ 1t is self-evident

Transport,
that these (among the others embodied in the clause) are “legal” stipulations: they
hold, as is typically provided, “unless the context otherwise indicates.”® It

should be needless to remark that they make for a sharper perception of

“meaning”.

(2) IDIOMATIC RESOLUTION

A second axis comes into consideration where a concatenation of two or more
words (as, for éxample, a phrase) is encountered which has a “meaning” which is
not reducible to a synthesis of the meanings of each of the words taken in
isolation.” In this event, one has to do with idiom, with conventionalized speech-
behaviour such as has acquired subtle nuances of signification through usage. The
first thing to do in this case is to recognize the collocation of words as “idiom”,
that 1s, to identify them as such. One may have to do with ordinary idiom or
specialized legal idiom. In the case of the former, one would probably find its
“meaning” in a comprehensive dictionary, for example, Webster,* and in the case

of the latter, in an inclusive legal lexicon.

Two examples may help to illustrate this point:
(1) In ordinary conversational idiom, “greener pastures” has a significance
which is not reducible to a synthesis of that of its two constituent

components. When reading statutes, one should be alert to identify “as

* See section (1)(vii1) of the above Act.

*7 See section (1)(xvii) of the Act.

** This proviso is embodied in the opening statement of section 1 of the Act.
* See Chapter 1, 4.2.4(3) and 5AQ3).
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idiomatic” a phrase such as this. The problem is then half-solved: one

finds its “meaning” in a comprehensive dictionary.

(ii)’ In legal idiom, “judicial notice” has a legal meaning not reducible to a
synthesis of that of its two constituent components. The first step is to
identify the phrase “as idiomatic”, the second to recognize its character as
“legal” idiom. The matter is two-thirds-solved: one finds its “meaning” in

a legal lexicon.

Elaborating further, one may take section 3(1) of the Administrative Adjudication
of Road Traffic Offences Act, which institutes the Road Traffic Infringement
Agency as a “juristic person”.’’ It goes without saying that the identity of the

agency has been defined in terms of legal idiom. A legal lexicon, then, would be

the indicated source of reference in pointing to the nature of the institution.

As for what may be termed “technical idiom”, one’s attention is drawn to section
14(1) of the same Act. The provision embodies a behest directed to the Road
Traffic Infringement Agency to maintain accounting records reflecting its affairs
and business in accordance with “generally accepted accounting practice.”** The

phrase in inverted commas may fairly be said to have taken on the quality of

* Or ane or other version of the Oxford English Dictionary
" Section 3(1) of Act 46 of 1998 reads: “The Road Traffic Infringement Agency is hereby
established as a junistic person responsible to the Minister.”
> Section 14(1) of the Act provides: “The agency must, in accordance with generally accepted
accounting practice, keep such accounting and related records as are necessary to represent fairly
the state of affairs and business of the agency and to explam its transactions and financial position.”
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technical idiom, and its meaning is to be established by recourse to an appropriate
authoritative lexicon.

(3) DISAMBIGUATION

Disambiguation is necessary in circumstances where a word or phrase i a
syntactical unit is capable of bearing more than one meaning.* In this event,
syntactical context would afford a basis for “proper meaning-attribution”. (We
see, then, that even at this early stage there is a need for “contextualization”,
albeit only at the level of the sentence. When we come to consider the process of
purposive-definition, the matter of “contextualization”, will loom larger on the

agenda, and be observed to transcend the confines of syntactical units.)

At the same time, one may note that the very recognition of the need for
disambiguation in certain instances is a tacit acknowledgement that linguistic
“essentialism”, as conceived on the “excision” approach, and as sustained on the
“pointer theory” of language, is a misconceived basis upon which to approach the
texts of the law. Wittgenstein, as we have seen,** advanced that it is an error to
maintain that there is an “essence” to which each word may be said to correspond.
We must look to the entire context of the sentence if we are to interpret correctly.
Of some relevance are the remarks of Lord Greene in Re Bidie®, as cited by

Schreiner J.A. in his dissenting judgment in Jaga v. Dénges.*

“ See Chapter I, 4.2.4(4) and 5A(4).
:: See Chapter II, 1.2. for an oblique prefiguration of this point.

© 1949, Ch. 121 at 129. It is to be observed that Lord Greene advised recourse both to the
immediate context in which the word occurs and to the general context of the Act in ascertaining
the meaning of that word. It is the former context with which we are presently concemed. (Cited
m report at 663H — 664B).
* See Jaga v. Donges 1950 (4) SA653(A), in particular the judgment of Schreiner J.A. (minority
judgment) at 662fF.



154

(4) GRAMMATICAL RESPONSIVITY

Grammatical responsivity has a twofold prescriptive significance. In the first
place, it directs one to have regard to conventional grammatical rules and
principles in seeking to decipher the import of syntactical units. The jurist is aware
of most of these, but in the event of uncertainty resort to a handy source of
reference is obviously indicated.”’ In the second place, grammatical responsivity
commands the correction of errors of syntactical formulation, assuming the
incontestability of what was proposed to be conveyed, and the patent marring

thereof by want of compliance with conventional rules of language.*®

One could extend the principle underlying grammatical responsivity to cover
instances where it 1s not an error of the above description that is at issue, but
instead one of inappropriate wording. Where it is certain what was proposed, but
the legislature used a word or phrase incorrectly so that the formulation does not
tally with the proposition, then, it is submitted, it would be entirely in order to

correct the mistake.

(5) SENTENCE-INTRINSIC STRUCTURAL ANALYSIS
Intra-provisional structural analysis relates to the elucidation of a statutory
provision. A provision may consist of a number of syntactical units. It should in

the ordinary course of events be easy enough to discern linkages among these

“7 In this regard, Fowler immediately springs to mind.
“ In this event, the jurist is to be certain in her mind as to the purport of the provision at hand. See,
generally, as regards grammatical responsivity, Chapter I, 4.2.4 (5) and 5A(5).
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syntactical units, so as to impose upon them some conceptual coherence.”” What
may present itself as difficult is the task of unravelling the import of a long,
convoluted sentence, something not rarely encountered in legislative materials. In

this event, recourse to sentence-intrinsic structural analysis may be indicated.

Sentence-intrinsic structural analysis is deserving of some elaboration. Lategan
discusses the issue in depth,’® and here an adapted version of his insights is
provided. One'inay, it is suggested, when confronted with a long and complicated
sentence in a statute, undertake to make sense of it by reducing it to what might be

»31 (or, if need be, in the case of an extremely complex

called its “mandatum
sentence with more than one “mandatum”, its “mandata”). The “mandatum” is a
reference to the essential “prohibition”, “command”, “permission” or

52 sought to be conveyed by the language. Such a “mandatum”

“empowerment
should be assimilable to the format of a “matrix sentence”. The ‘“matrix sentence”
in turn is comprised of a “nominal element” and a “verbal element”.”> It

constitutes the core-message’® of the sentence, to the nominal and verbal elements

of which “qualifications”, “sub-qualifications” and “closer definitions” may be

* Vigilance as to “pronoun reference”, the “repetition of important words”, and “transitional
expressions” would go a long way towards achieving a perception of continuity. See Bell and
Cohn Handbook of Grammar, Style and Usage (1981) 203 - 212,

% See Lategan “Die Uitleg van Wetgewing in Hermeneutiese Perspektief” 1980 TSAR 107. See
Chapter I, 4.3 for a discussion of Lategan’s work. See also 5A(6) of the same chapter.

*' The term “mandatum” is here appropriated in a somewhat eccentric sense as denoting a statutory
imperative, irrespective of whether it be positive in tenor, negative or facilitative. Facilitatives are
regarded as imperatives for purposes of this discussion masmuch as they presuppose the
conceivability of their revocation, with the latter implying a remstatement of a positive or negative
statutory imperative.

*2 “Permissions” or “empowerments” are the facilitatives referred to in n.46 above.

*¥ See Lategan op cir 121.

** Lategan’s perceptions are adapted to our purposes in this exposition.
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added.”® (It is suggested, further, that if a complex sentence found in a statute
embodies no “mandatum”, thatis, “prohibition”, “command”, “permission” or
“empowerment”, and has a purely descriptive import, one may proceed by analogy
with this approach, seeking to discern its core-message in its most irreducibly
elemental form, as opposed to any “mandatum”. This core-message may then be
taken as a “matrix sentence”.) Upon this basis, it may be possible to acquire a

certain clarity as to the meaning-content of otherwise intractable language.

These observations call for exemplification. A few examples of sentence-intrinsic

structural analysis are therefore provided.

Take section 28 of the Administrative Adjudication of Road Traffic Offences Act’®

(providing for the reduction of demerit points):

28. If demerit points have been incurred by any person, the
issuing authority contemplated in section 26(2) must reduce
the total number of points recorded in the national
contraventions register against that person with one point for
every three months, or such other number of points or period
as may be prescribed, during which no demerit points were
incurred by that person, except for the time the court found
that the court process had been deliberately delayed by that
person to obtain a reduction in points.

The initial step is to educe from this provision its “mandatum”. That “mandatum”
should be taken up as a “matrix sentence”, comprised of a nominal element (NE)
and a verbal element (VE). Analysis would then proceed as follows, shedding

light in this way on the import of the section:

** See Lategan op cit 123: “Sowel die nominale gedeelte...as die verbale gedeelte...[kan] deur 'n
hele reeks kwalifikasies en subkwalifikasies en nadere omskrywinge uitgebrei [word]... .”
% Act 46 of 1998,
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Discerning the “mandatum” (Matrix sentence = NE + VE):

The issuing authority | must reduce the total number of points recorded in the

NE national contraventions register against [any] person.

VE (predicate)

CD: contemplated in section 26(2)

CD: if demerit points have been incurred by [that] person

v

Q: with one point for every three months. .. during which no demerit points were

incurred by that person

v

SQq : or such other number of points or period as may be prescribed

v

SQ,: except for the time the court found that the court process had been

deliberately delayed by that person to obtain a reduction in points.
(CD = closer definition; Q = qualification; SQ = sub-qualification)

We may take as a further example section 31(1) of the same Act.
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Section 31(1)*, pertaining to penalties, is in the following terms:

31. (1) The penalty prescribed under section 29(b) for
cach infringement must, despite any other law, be imposed
administratively in terms of Chapter III, subject to the
discount contemplated in section 17(1)(d).

Discerning the “mandatum’:

I The penalty l imust be imposed admimstratively in terms of Chap. III l

NE VE (predicate)

CD: prescribed under section 29(b) for each infringement

v

Q;: despite any other law

v

Q:: subject to the discount contemplated in section 17(1)(d).

Let us take section 33(1) of the Act’® (pertaining to access to information) as yet a

further example:

33. (1) Any person may, upon payment of the prescribed
fee, ascertain his or her demerit points position from the
national contraventions register at the office of any issuing
authority, registering authority or driving licence testing
centre.

Discerning the “mandatum” (in this instance, in the nature of a “permission” or

“empowerment”, that is, a “facilitative™*’):

7 0f Act 46 of 1998,
** Act 46 of 1998,
** For “facilitatives”, see n.46, above.
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l Any person || may ascertain his or her ldemerits points position 1

I
NE VE (predicate)
l

v

Q: upon payment of the prescribed fee

v

CD: from the national contraventions register at the office of any issuing

authority, registering authority or driving licence testing centre.

Section 36(1)*° may be taken as a provision of purely descriptive import (unless

we are prepared to discern therein a vague “empowerment”). The same methods

of sentence-intrinsic structural analysis as find application with respect to a

normative proposition are applicable by analogy.

36. (1) This Act is called the Administrative Adjudication of
Road Traffic Offences Act, 1998, and comes into operation on a
date determined by the President by proclamation in the Gazerze.

Discerning the “semantic core”:

l This Act l 1 called the Administrative Adjudication of Road Traffic Offences

NE Act, 1998

VE (predicate)

v

CD;: and comes into operation on a date determined by the President

v

CD;: by proclamation in the Gazette.

“°0f Act 46 of 1998,
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The principles illustrated in these few, very mundane, instances are capable of
extrapolation, given enterprise and ingenuity, to much more complex syntactical
structures. It is hoped that their general thrust has been brought to the fore in these

analyses in a way that may inform sentence-intrinsic structural analysis generally.

Having observed the directives implied in the five axes of the process of
ingression, the uncompromising positivist would contend that her task is done for
all intents and purposes. She would respond that the meaning-content of the
section(s) at hand has been elicited, and that all that remains to complete her
labours 1s to apply, in mechanical fashion, the semantic content as “established” to

the “brute data” of the matter in question.

The trouble with this approach, which seems to reflect the unarticulated theoretical
premises held by a good many South African lawyers of an earlier time, is that it is
disdainful of any value-commitment. It is entirely oblivious to issues of justice.
Under a dispensation of constitutionalism, particularly, it falls miserably short of

what is demanded of the juristic mien.

The process of ingression is the first phase of statutory interpretation. But it is
only the first phase. The second phase — the process of purposive-definition —
mirrors a demeanour of value-commitment, and augments the first to the extent of

its deficiencies.



201

As the term implies, purposive-definition is concerned with bringing out as clearly
and as comprehensively as possible the “purpose” in the light of which the

constructive process is to take its course. This phase is now considered at length.

1. THE PROCESS OF PURPOSIVE-DEFINITION

For purposes of this exposition, we discuss the process of purposive-definition in

terms of the following methodologies:

1) Intra-textual contextualization;
2) “Intentionalization”;
3) Statutory “historicization”; and the

4) Harmonization of designs.

Intra-textual contextualization, “intentionalization” and statutory “historicization”
are geared to the derivation of the purpose of the statute, alternatively the purpose
of the assemblage of sections or subsections of which the provision(s) at issue

is(are) a part.

The methodology of the “harmonization of designs” involves the assimilation of"
the “purpose” of the statute (alternatively, the “purpose” of the assemblage of
sections or subsections of which the provision(s) at issue is(are) a part) as thus

derived to the “purposes” (design) of the Constitution.’’ When the provisions and

*! For the relevance of the “harmonization of designs” in this regard, see Chapter V, 4.1.
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the “facts” to which they relate are revisited in the light of this “harmonized
design” (we might term this recurrence a “reversion to particularity”), they render
themselves open to possible “reconceptualisation”. Hence the poverty of relying

upon ingression exclusively.

With that by way of preface, each of the four stated methodologies will be

canvassed 1n turn.

(1) INTRA-TEXTUAL CONTEXTUALIZATION

Betti and Hirsch are very much in point in a discussion of this step in purposive-
definition. Betti’s canon of the coherence of meaning is as a matter of fact
synonymous with intra-textual contextualization.” One is to look to the globular
totality of a statute in order to discern its purpose. By the same token, if the
purpose of the sections or subsections of which the pertinent provision forms a part
1s at issue, one is to have regard to their schematic entirety as a means of its

ascertainment

Hirsch’s probabilism® embodies the same import as Betti’s principle of totality.®’
Hirsch may be‘kread as conveying that the construction of a statutory provision
entails the examination of as many circumjacent provisions as practicable, and
ideally the statute as a whole. This would ensure the highest degree of accuracy in

drawing implications as to “meaning”. (Consistently herewith, and bearing on the

52 See the discussion of Betti in Chapter I of this study, 4.1.2. See also SC(1) of the same chapter.
%> This seems to follow as a corollary.
4 See the discussion of Hirsch in Chapter I of this study, and 4.2.
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subject of implications, Du Plessis expressly observes that they are inferable from
other provisions in the statute.®* The formal presumption that a word or phrase

bears the same meaning throughout an enactment®’ is also attuned to this sort of

inference.)

The jurist would do well at least to read those sections in the vicinity of the
provision at hand, assuming that she considers that it is unnecessary in the
circumstances to peruse the statute in its every stipulation. She would do well, too,
in order to acquire an impression of its general tenor, to take note of the preamble
to the statute, the “objects” clause, 5% the long title, the various headings, marginal
notes and schedules. Even an “impressionistic” perception of the statute may go

some of the way towards sensitizing the interpreter to its configurational purport.

Where the Afrikaans version of the statute is extant, it too may be used for
purposes of intra-textual contextualization.® (The other-language version is treated

as part of the “text” in the interests of servicing this approach.”®)

These observations ventured, it may be as well to register L.C. Steyn’s admonition

that “[a]l is 'n bepaling op sigselwe ook hoe duidelik, durf die uitlegger van 'n wet,

5% As his canon of the coherence of meaning is otherwise known. (See Chapter I of this study). See
also, in this regard, 5C(2) of Chapter I.
5 See Du Plessis The Interpretation of Statutes (1986) 156.
57 Ibid 127: Du Plessis writes that this presumption should “be regarded as a valuable means
towards intra-textual contextualization....” (émphasis added) '
5 An “objects clause” is to be found in section 2 of Act 46 of 1998. As it is an explicit statement of
purpose, no interpretation should proceed in the absence of a consultation of its every provision.
jz See, generally, Du Plessis The Interpretation of Statutes (1996) 122~ 3.

Ibid.
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wat sy taak ook maar enigsins na behore wil verrig, geen betekenis daaraan

toeskryf alvorens hy nie die hele wet nagesien het nie.””’

1.1 Intra-textual Contextualization in Illustration

Some of the most edifying exemplifications of theory-deployment are to be found
in the decisions of our courts. It is, furthermore, the propositions they enunciate
which are authoritative, for the time being at all events. It is therefore fitting to

consider the approach of our courts to intra-textual contextualization.

1.1.1 Minority Judgment of Schreiner J.A. in Jaga v. D{)'nges72

In this case, Schreiner J.A. was called upon to give meaning to the words “has
been sentenced to imprisonment” in section 22 of the Immigration Regulation Act,
22 of 1913 (substituted by Act 15 of 1931).” The question arose whether the
terms of the language were such as to bring suspended sentences of imprisonment

within their reference.’*

Schreiner J.A. observed at the outset of his judgment that the “context” within
which the words were to be construed embraced both the language of the rest of
the statute “throwing light of a dictionary kind on the part to be interpreted” and,
more importantly, “the matter of the statute, its apparent scope and purpose, and,
within limits, its background.””® The judge in the result concluded that suspended

sentences did not come within the meaning of sentences contemplated by section

"' See Steyn Die Ultleg van Wette (1981) 137.
721950 (4) SA 653 (A) at 662 fF.

” See judgment at 662 E - F.

7 See 665 E — 667 H.

3 See 662 H.
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22 of the Act’®, intimating that the “context” did not permit of such a

construction.””

What the court did in essence was to have regard to the scheme of the Act as a
whole in seeking to establish the meaning of the words “has been sentenced to
imprisonment” in section 22. The preamble bore very pertinently upon the
elucidation of that scheme. From its configuration, the purpose and policy of the
Act could be educed. (This is why Schreiner J.A.’s modus operandi might be
termed “teleological”.’®) Now that the “purpose” had been laid bare, it was
possible to revisit the language in contention in the section in the light of this
“purpose”, and thereby to uncover its meaning. (Such a recurrence has been

alluded to as a reversion to particularity.”®)

Had this case presented for decision today, it would not have been sufficient
merely to have had regard to the “purpose” and policy of the Act in ascribing
meaning to the contentious wording. It would have been necessary, in addition, to
utilize the purposes and values inherent in the Constitution itself in doing so,

harmonizing those purposes and values with the statutory “purpose”.*

76 Act 667 H.

77 Act 667 H.

™ The epithet “teleogical” imports end- or goal-orientation. The Greek word “telos” is
etymologically significant.

7 See the third paragraph under II, above.

** These matters will receive appropriate aftention in due course.
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1.1.2 Prokureur-Generaal, Vrystaat v. Ramokhosi™

This case provides a graphic illustration of intra-textual contextualization within
the contemporary setting. The respondent had been arrested in connection with an
alleged burglary. Having been denied bail in the regional court, and successfully
having appealed such refusal, he was confronted with the attorney-general’s
attempt to neutralize his good fortune.(The attorney-general applied in this
instance for leave to appeal to the (then) Appellate Division of the Supreme
Court.)* In the course of his judgment, Edeling J. set out his reasons for favouring
the respondent’s case, but in view of his conclusion that there were reasonable
prospects that another court would disagree with his view of the law, he allowed

the attorney-general’s application to appeal.®

Let us take a look at the substance of the decision. The case hinged on the
interpretation of section 60(11) of the Criminal Procedure Act, 51 of 1977 (as
amended). This anomalous subsection provided that “where an accused is charged
with an offence referred to (a) in Schedule 5; or (b) in Schedule 1, which was
allegedly committed whilst he or she was released on bail in respect of a Schedule
1 offence, the Court shall order that the accused be detained in custody... unless
the accused. .. satisfies the Court that the interests of justice do not require his or

»84

her detention in custody. The court expressed its doubts as to the

constitutionality of this subsection,” but for purposes of its decision went out from

*' 1996 (11) BCLR 1514 (0).

*2 The facts of the case find formulation most pertunently at 1517 A — D of the judgment. (See also
headnote, at 1514 - 1516.)

* See 1543 F — H of the judgment.

5 Section 60 (11) of the Criminal Procedure Act, 51 of 1977 (as amended).

*5 See 1529 F— H.
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the premise that it was not unconstitutional.** (The doubts in question owed their
origin to the provisions pertaining to release on bail as embodied in section

25(2)(d) of the Interim Constitution.*’)

Edeling J. examined a number of neighbouring subsections, notably subsections
60(1)(c), 60(2)(b), 60(2)(c), 60(3) and 60(10), emphasizing as he did so the
inquisitorial nature of bail proceedings and the duty of the court to ensure that such
information be placed before it as would enable it to determine whether it was in
the interests of justice that an accused be released on bail.®® The fact that
subsection 60(11) placed the onus on the accused to satisfy the court of the
circumstances it stipulates (that is, that the interests of justice do not require his or
her detention in custody) does not, the judge held, vitiate the inquisitorial character
of bail applications, or derogate from the tenor of subsections 60(3) and 60(10) to

that effect.”

Accordingly, it transpires that in this case intra-textual contextualization went to
the purport of circumjacent subsections (and not to that of the Act in its entirety).
Section 60(11) was to be construed having proper regard especially to subsections

60(3) and 60(10).*°

5 AL 1530 A,

" AU1529 F - H.

% See judgment at 1526 G — 1527 B.

* See, in particular, 1528 H of the judgment.
0 Ibid.
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But that is not all. In contrast to the circumstances of Jaga v. Dénges,”' the matter
under discussion was to be determined within the value-framework of a supreme
constitution. The judge erriphasized at the outset that the point of departure in
applications for bail, in accordance with section 25(2)(d) of the Interim
Constitution, was that an accused is prima facie entitled to be released on bail; it
was only where the interests of justice require otherwise that such a grant is

92

impermissible.”> The interests of justice is the dominant consideration.” Tt was

with these concerns in mind that section 60(11) was to be approached.

Reverting specifically to section 60(11), apparently in the light of these
considerations, the judge held that as it placed an onus on the accused, the
provision was to be strictly interpreted.”® This, it is to be observed, is consistent

° As the word “charged” as used in the subsection

with the constitutional ethos.’
was to be given its strict legal sense, as opposed to its popular meaning,’® the
accused, not having been “charged” as thus defined, could not be brought within
the terms of the subsection, which was accordingly not applicable.”” He was

therefore not saddled with any onus,”® and even supposing that he had been, he

would have discharged it.”

*' Supra.

°? See judgment at 1523 F - G.

”* Judgment at 1525 F.

** See judgment at 1532 D.

** The constitutional purport would tell in favour of a restrictive construction of provisions
mmposing burdens.

* Judgment at 1532 D - E.

°7 Judgment at 1535 J.

*® Judgment at 1536 A.

*” Judgment at 1536 D.
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1.1.3 Magano v. The District Magistrate of Johannesburg,r100

This judgment provides a very elementary, though nonetheless instructive,
example of intra-textual contextualization. The facts of the case are simple
enough. Because the prosecution believed that there was evidence linking the
applicants to more serious offences, the magistrate was persuaded to grant a

' Van Blerk A.J., relying upon section

postponement of the bail application.'’
25(2)(d) of the Interim Constitution, held that the right of an arrested person to be
released from detention “unless” the interests of justice require otherwise is such
as to cast upon the state the onus of establishing disentitlement on that basis.'"
The judge considered that a statement alleging the possible complicity of one or
both applicants in more serious crimes was insufficient to discharge that onus.'”

The postponement should accordingly not have been granted.'®*

During the course of the proceedings, counsel for the respondents argued that the
grounds upon which the magistrate’s decision could be reviewed were limited to
those enumerated in section 24 of the Supreme Court Act, 59 of 1959, none of
which was present in the instant case.® Van Blerk A.J. turned his attention to
section 7(4)(a) of the Interim Constitution, reading to the effect that a competent

court may be approached for relief in the event of a fundamental right having been

1991994 (2) BCLR 125 (W).

" At127 C-D, Van Blerk A.J. writes: “It is not clear what the precise reasons for the grant of the
postponement were, but it would appear that the [magisirate] granted it on the basis that it was in
the interests of justice that the State be afforded a postponement of a day and a half to conduct...
ballistic tests and for further mvestigations.”

"2 Tudgment at 128 E - G.

' Judgment at 133 F - G.

" Ibid

'* rudgment at 130 B.
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106

infringed or threatened."™ Did the court have any option but to have section 24 of

107
1

the Supreme Court Act declared unconstitutiona — if the correctness of

counsel’s arguments was conceded? The answer is apparently ‘no’. If counsel’s

arguments were correct, the section could not pass constitutional muster.

Section 24(1) provides as follows: “The grounds upon which the proceedings of

any inferior court may be brought under review before a provincial division are —

(a) absence of jurisdiction on the part of the court;

(b) interest in the cause, bias, malice or corruption on the part of the presiding
officer;

(c) gross wrregulanty in the proceedings;

(d) the admission of inadmissible or incompetent evidence or the rejection of

admissible or competent evidence.”'"

Plainly, one can discern nothing in this subsection entitling the applicants to
approach the Supreme Court (as it was then known) for relief. Yet section 24(1)
must be read together with section 24(2). It was the defect of counsel’s argument
that it did not reckon with the possibility of simple intra-textual contextualization.

Section 24(2) reads that “[n]othing in this section shall affect the provisions of

1% See judgment at 131 F- 1.

"7 Under the 1993 Constitution, it was only exceptionally that the (then) Supreme Court would
have had jurisdiction to pronounce upon the constitutionality of an Act of Parliament. (See Park-
Ross v. The Director, OSEQ 1995 (2) BCLR 198 (C) at 202 D - F.) However, as it seems t0 me,
the court upon suspecting unconstituionality would ever have been in a position to trigger the
sequence of events culminating in an order to that effect. (In terms of the current dispensation, the
superior courts may make an order conceming the constitutionality of an Act of Parliament — but
until confirmed by the Constitutional Court an order of invalidity is without force — see section 172
(2)(a) of the Constitution).

"% Section 24(1) of the Supreme Court Act, 59 of 1959,
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any other law relating to the review of proceedings in inferior courts.”'”” Of
course, the Constitution was a “law” within the meaning of the words “any other

1% and so counsel’s contentions were not sustainable. Not only was it a

law,
foregone conclusion that the court could be approached for relief (by reason of

constitution fiat), but section 24 did not require to be declared invalid!'"'

The appropriate modus operandi may be summed up as follows: Section 24(1) is
to be read in the light of the purpose suggested by section 24(2), which by its
language conveys that the former subsection does not purport to be exhaustive in
its terms. This purpose is then to be assimilated to the “purposes” of the
Constitution, so as to achieve a “harmonized design”. In the light of this
“harmonized design”, the power to review proceedings in the lower courts on the

basis mentioned finds its affirmative substantiation.

1.1.4  The Dissenting Judgment of O’Linn J. in DTA of Namibia v. Prime Minister of
the Republic of Namibia'"

More will be said about this judgment subsequently. For the moment, we are
concerned with it only to the extent that it discloses aspects of intra-textual

contextualization.

The provision at issue was section 93(4) of the Electoral Act, 24 of 1992

(Namibia). O’Linn J. held that marginal notes bear some weight in determining

19 See section 24(2) of the Supreme Court Act, 59 of 1959.

"% See judgment at 132 F.

"'! “Declared invalid” — in the ultimate culmination of events, that is! Seen 101.
' 1996(3) BCLR 310 (NmH) at 321ff,
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the “intention of the legislature.”""® (It would perhaps be pedantic to quibble with
the judge’s use of this phrase. Although one would be more inclined to speak of
the “purpose” of the legislation, judicial convention seems to be rather wedded to
expressing itself in these terms.) The judge moreover had resort to other
provisions in the Act in order to shed light on the meaning of the disputed

section. '

One is forced to concede that the above exercise did not reflect an instance of
“purely” intra-textual contextualization. It was inextricably interwoven with
elements of histoncal contextualization. The latter issue is covered under the rubric

of statutory “historicization.”*"*

(2) “INTENTIONALIZATION”'!®

Also apposite to the elucidation of the purpose of an enactment is the methodology
of “intentionalization.” As was implied two paragraphs previously,'’ the
enterprise of statutory interpretation does not seek to unveil anything in the nature
of the “intention of the legislature.” “Intentionalization” is not a reference to any

118 :

such undertaking. While concededly pertaining to the genesis of a statute, =~ 1t

' See judgment at 327 E-F. At G, the judge observes, too, that a Aeading m the enactment and the
marginal notes converge m bringing out the “mtention of the legislature” (statutory “purpose” as
we should be more inchined to speak of it).

''* Most notably section 94 of Act 24 of 1992 (Namibia). See the judgment, in this regard, at 323
C-F.

''* See (3) below, and more particularly 3.2, which broaches issues relevant to the axis of statutory
Pprecursors.

"'® “Intentionalization” must here by understood as denoting an effort to come by objective
manifestations of the various actuating forces ultimately culminating in legislative formulation. It
does not refer to an attempt to ascertam the subjective intentions of the lawmakers, Hence the
mverted commas! (The word is used in a metaphorical sense.)

""" 1n the discussion under 1.1.4, above.

'"® This methodology may be taken to partake of what is spoken of as “genetic interpretation”. (Du
Plessis’s personal communication)



213

looks upon the subjective dispositions of the lawmakers as irrelevant to the
interpretive process. It would disown Betti's canon of the actuality of
understanding (which has as its object the reconstruction of authorial intent).“9
“Intentionalization” would nonetheless affirm as reflective of its essential thrust
his canon of the hermeneutical correspondence of meaning'*® — with its emphasis
on the “particular logic and formative principle” of the statute or its sub-statutory

! factors such as the

components. As pointers to meaning-adequacy,'’
circumstances surrounding the passing of a statute and deliberations preceding its
promulgation'* might require investigation if there is to be compliance with this

canon. '

It must be emphasized that “intentionalization” i1s a mode of contextualization. It
seeks to relate the provision(s) at issue to the historical circumstances in which it

4

(they) was (were) conceived. Rand Bank Ltd. V. De Jager'** affords an apt

illustration of this methodology.

2.1 Rand Bank (Ltd) v. De Jager '**

The decision in this case concerned the interpretation of the Prescription Act, 68 of

1969 within the context of the law of suretyship.'*® Baker J. observed that the Act

''* See the discussion of Betti in Chapter I of this study, 4.1.3. See also SB(1) and (2) of the same
chapter.

'** See the discussion of Betti in Chapter I of this study, at 4.1.4. See also SD(1) of the same
chapter,

"*! The canon at hand is also known as that of “meanin g-adequacy in understanding”. See Chapter
1 of this study, at 4.1.4.

"2 See Du Plessis The Interpretation of Statutes (1986) 133-4.

' The canon, it will be remembered, dictates reference to the particular logic and formative
prnciple of the matter in question.

"1 1982(3) SA 418(C).

"% Supra.
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was largely the work of the late Professor J.C. de Wet, and deemed 1t meet to
consult the latter’s memorandum (together with a supplementary memorandum)

with the object of shedding light on its import.'?’

(The court assumed that it was
entitled to do s0.'”®) The extent of the judge’s reliance on the two memoranda is
clearly apparent from even a cursory reading of the report. Baker J. did note that
Parliament may not have implemented each and every one of the professor’s
suggestions: “Whatever Prof. De Wet may have written in his memoranda, it does
not follow that Parliament intended to do exactly as he had suggested".'” This,
however, did not detract from the obvious value the court attached to these

sources. It was from the tenor and substance of these documents that the judge

sought to establish the purpose of the statute.*

It is suggested, conformably with the approach of the court in this case, that there
1s no good reason in principle why materials of this sort should not be deemed
valuable and admissible sources of reference in illuminating the purport of a
statute in appropriate instances. Devenish seems to be correct in advancing that
the inauguration of the constitutional state portends a climate hospitable to an

unrestricted contextual methodology'*' in the construction of legislation.

2.2 Fully conscious of repeating ourselves, it is to be underscored that, despite

any confusion that may result from similarities of nomenclature,

:23 See 41911 of the judgment. (See also headnote, at 418.)
123 For the judge’s citation of the supplementary memorandum, see judgment at 425B.
At 443E.

125

At 443B.
’fo “Intentionalization” is therefore (as a methodology) an important means to purposive-definition.
P! See Devenish Interpretation of Statutes (1992) 288-93 passim.
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“intentionalization” has nothing whatever to do with making sense of any
presumed “intention” harboured by the framers of a statute. A good part of this
thesis has been devoted to a critque of any approach to interpretation that would
premise itself upon the notion of the “intention of the legislature”.** And this is as
well. For even as distinguished a writer as Steyn failed to appreciate that it is its
purpose we are after, and not the subjective volitions of its makers, when we wish
to make sense of an enactment.””’ (Cowen and Du Plessis note the “unbridged
gap” in Steyn, a coinage intended to convey the latter’s facile and erroneous
equation of hi‘s own literalist-cum-intentionalist approach and the purposive

approach of Roman-Dutch law as expressed by Everhardus, for instance.”*)

It is of interest that in the recent case of Fedsure Life Ass. v. Greater Johannesburg
Transitional Metropolitan Council,”’ the court acknowledged the poverty of the
“intention” approach: “I cannot be expected to divine all the workings of [the
lawmaker’s] mind.”l/36 Unfortunately the court (per Goldstein J.) regressed a step
further, however: “I must ... give effect to the ordinary meaning of the language

of the lawmaker.... """’

Cowen comments rather sardonically on the attempt to
maintain a divide between “intentionalism” and “literalism.” He quotes a foreign

judge (Coleridge J.) as having posited that the sole legitimate enquiry pertains to

"2 This is why Betti’s canon of the actuality of understanding and Hirsch’s statement to a similar
effect are not sustainable. See, in particular, Chapter I, section 3, for an elaboration of these issues.
See also Chapter I1, 3.4.3.

"*3 See, in this regard, Steyn Die Uitleg van Wette (1981) 2.

"% Cowen “The Interpretation of Statutes and the Concept of ‘The Intention of the legislature’ »
1980 (43) THRHR 100 at 118 writes of the “unbridged gap” in Steyn. At the outset of this article,
Cowen records the principle of Roman-Dutch law expressed by Everhardus as ex ratione legis
colligitur mens legis (at 101). The maxim conveys “‘purposivism”, not any intentionalist
programme. See also Du Plessis The Interpretation of Statutes (1986) 36.

"% 1997(S) BCLR 657 (W).

¢ See judgment at 663D.
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the intention to be found in the words of the statute. In another case, the same
judge ventured the remarkable statement that the expressed meaning is equivalent

% With this, one should observe that it is neither the “ordinary

to the intention.
meaning of the language” (as presupposed by literalism) nor, as the
“Intentionalists” might claim, the intention as expressed thereby, that should be
allowed to guide the interpretive process. It is the value-system underpinning the

Constitution together with the purpose of the statute or its substatutory components

that should give direction to the endeavour.

(3) STATUTORY “HISTORICIZATION”
The purpose of a statute is also, in appropriate instances, to be garnered along the
two principal axes of statutory “historicization” — that of effective history, and that

of statutory precursors. These are discussed in turn.

3.1 The Axis of Effective History

Du Plessis writes of “custom” as part of the historical context of a statute.”® On
account of the fact that previous decisions are of great importance in the
interpretation of legislation, I am inclined to view the case-law as decided under
any item of legislation (“specific judicial custom” as one might speak of it) as

intrinsic to the notion of “custom” in this sense.*°

7 At 663D.

1% See Cowen op cit 109,

% See Du Plessis The Interpretation of Statutes (1986) 134.
Du Plessis would disagree (/bid 135).

140
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Precedential authority pertaining to the construction of a given statute is, as we
have seen, what Gadamer would call its effective history (Wirkungsgeschichte).'*"
It is the intervening history of the interpretation of that statute.'*> Tt provides the
basis, on Gadamer’s thesis, upon which the “fusion” of the historical horizon
inhabited by the statutory text and the . interpreter’s own horizon may be
effectuated.'” Such “effective history” orients the interpreter’s understanding of
the statute. The greater her immersion therein, that is, the more complete her

“effective-historical consciousness,” the more adequate will be her construction of

the text with regard to the concrete-existential dilemma confronting her.'**

In South Africa the doctrine of stare decisis obtains. Precedents are generally
binding, and this goes as well for judgments bearing on the meaning of statutes.
This circumstance warrants celebration, since previous decisions hold out the

possibility of illuminating the purpose of the statute at hand.

A caveat should be entered, however. The Wirkungsgeschichte of the statute may
require re-evaluation, seeing that the era of constitutionalism has dawned.'” Such
“effective history” may have been dictated by authoritarian and repressive

ideology. Or, it may simply no longer square with the value-system inaugurated

"' See the discussion of Gadamer in Chapter I of this study, at 3.4.5, 3.4.9, and 6C(1) and (2).

"2 The terms “effective history” and “intervening history of interpretation” appear to be

Synonymous.

" For a discussion of the “fusion of horizons” as set out in Gadamer, see Chapter II of this study,

?}43.4.5. The words “historical horizon mhabited by the text” emanate from Palmer op cit 25.
Gadamer renders the notion of “effective-historical consciousness” as wirkungsgeschichtliches

Bewusstsein. See, once again, Chapter I of this study, at 3.4.5.

'* In such a case, a departure from the tenor of previous judgments would seem to be indicated.
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by the Constitution.'* In either case it would be futile — indeed counter-productive

~ to seek to derive intimations as to purpose from precedent.

3.2 The Axis of Statutory Precursors

An often invaluable aid to the inference of “purpose” may be found along the axis
of statutory precursors. “Predecessor enactments” may shed hght on the

interpretation of language refractory to analysis on linguistic lines.'"’

It is to be observed that, as with “intentionalization” (dealt with under (2) above),
Betti's canon of the hermeneuitical correspondence of meaning is implicated along
the axis of statutory precursors.'”® The canon of meaning-adequacy in
understanding (or of the harmonization of understanding), as it is also known,
involves what Betti terms a “technical-morphological” method or strategy.'” Such
a strategy is geared to the comprehension of “the meaning-content of the objective
mental world in relation to its particular logic and formative principle.””® Upon
the present apprehension, it enjoins the interpreter to have regard to the specialized
field of concern of which the matter to be construed is part and parcel.”! Tt would

also mandate an examination of the identifiable antecedents of the particular

' One might, for instance, conceive the Constitution to place more emphasis on “equality” (in
relation to “unencumbered Liberty””) than was previously the case. Precedential authority would
then require re-assessment.

"7 See Du Plessis The Interpretation of Statutes (1986) 132-3 for a brief discussion of this matter.
"** This canon is otherwise known as the canon of meaning-adequacy in understanding. See
Chapter I of this study, at 4.1.4.

'* See Bleicher’s discussion in Bleicher Contemporary Hermeneutics: Hermeneutics as Method,
Philosophy and Gritique (1980) 40,

f5° These are Betti’s words as cited in Bleicher /bid.

! A discussion with Mr E. Leistner of the Department of Philosophy (Unisa) was illuminating in
this regard.
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matter.””* In both cases the interpreter would be called upon to undertake fairly
extensive historical research.'”  When we broached the methodology of
“intentionalization” in elaborating the approach of the court in Rand Bank (Ltd) v.

** it was observed that the judge had recourse to memoranda throwing

De Jager,'
light upon the meaning to be ascribed to the Prescription Act. Those memoranda
formed part of the “particular logic and formative principle” of that Act. It must
be said that in the Rand Bank case the court also undertook an analysis along the
axis of statutory precursors (when it conducted research into the antecedents of the
provision in question — also part of its “particular logic and formative

principle.”***)

3.2.1 The assistance furnished by an approach premised on the methodology
under discussion is evident from a reading of the judgment in SANTAM Insurance
Ltd. v. Taylor"® There the court was confronted with a provision of great
prolixity and convolution ~ in the form of section 22(1) of the Compulsory Motor
Vehicle Insurance Act, 56 of 1972 (as substituted by section 2(a) of Act 23 of
1980). Botha J.A. maintained that “[s]earching for the intention of the Legislature
on the question at issue merely by studying the words used in the section is to my
mind an unrewarding, unedifying and finally abortive exercise.”"’’ No useful
purpose would be served, the judge continued, by seeking to subject that section to

linguistic or grammatical analysis.'*®

"2 This was also brought out in the discussion referred to innl51, above.
" See nn151 and 152 above.

™ Supra.

"** O, at any rate, as 1 have been given to understand.

" 1985(1) SA 514(A).

"7 See judgment at 524C.

"% At 524E.
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Something was to be gained by looking at the historical background of the
legislation, however. The statute in question was for many years a part of the
corpus of our legislation, and on several occasions had been the subject-matter of
amendment.'”” The court reflected that the policy of the legislature until 1980 had
been consistent throughout;'® it was only then, when section 22(1) of the Act had
been amended by section 2(a) of Act 23 of 1980, that a change in legislative policy
was registered.'®" Such a retrospect of the life of the statute seems to have left the

court in no doubt whatever as to the purpose and objects of that section.'®?

3.2.2 Minority Judgment in DTA of Namibiav. Prime Minister of the Republic

L. 163
of Namibia.

With this, one may revert to the above judgment insofar as it pertains to historical
contextualization along the axis of statutory precursors. O’Linn J. took a broad

view of the matter,'®

as Betti might have put it: the judge endeavoured to
interpret the Electoral Act, 24 of 1992 (Namibia) in relation to its “particular logic
and formative principle”. This entailed his concern with parallel South African
legislation — “precursor enactments™.'®® Such researches elicited for him the

inference that section 93(4) of the Act was a product of poor statutory

draftsmanship, and that its omission to confer upon the court the power to order

'’ See judgment at 5271,

"% At 528F,

! At S29D-E.

62 See 530B-531D.

'** 1996(3) BCLR 310 (NmH) at 3211f.

'* As commanded by the canon of meaning-adequacy in understanding.
'** See judgment at 3271,
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inspection of sealed election material (in the absence of such being required for the
purposes of instituting or maintaining a prosecution for any offence in relation to
the election in question) was an oversight.'®® Upon this observation, O’Linn
proceeded to supply the omission — with reference to the provisions of the

167

Constitution. °’ Not being the majority judgment, however, the decision obviously

did not bear dispositive force.

In fine, it is noted that recourse to the two axes of statutory “historicization” with a
view to the disclosure of statutory or sub-statutory purpose was already implicitly

enjoined in Schreiner J.A.’s comments in Jaga v. Dénges.'*®

(4) HARMONIZATION OF DESIGNS

As foreshadowed in the introduction to the process of purposive-definition, the
methodology of the harmonization of designs involves dove-tailing the purpose of
the statute (or that of certain of its provisions) with the design of the
Constitution.'” The methodologies of intra-textual contextualization,
“Intentionalization” and statutory “historicization” embody mechanisms for the
elucidation of statutory or sub-statutory purpose. When once that purpose has
been brought to light, the jurist should ensure its alignment with the design of the
Constitution m a way that accords full meaning to the mandates and inherent

0

value-system of the latter.'”® It is suggested that congruence-realization along

"% See Jjudgment at 327B (See also headnote at 310 - 313.)

" Judgment at 3291, 331F, 332D, 333F and 335G-H.

5% 1t will be recalled that Schreiner J.A. argued that its “background” is to some extent part of the
“context” of a statute. See, again, Jaga v. Donges 1950(4) SA 653(A) at 662H.

'? See the introductory paragraphs under II, above. See Chapter V, at 4.1, additionally.

"7 The injunction embodied in section 39(2) of the Constitution is to this effect.
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these lines would frequently implicate her in imputing a purpose to the statute (or
its sub-statutory components) in the light of constitutionalism. This conferment it
has been deemed appropriate to speak of as an “attribution of purpose” .M
(Should harmonization in the event prove impossible of accomplishment, it would

be necessary to consider that the statute or one or more of its provisions may be

incompatible with the Constitution, and on that basis liable to invalidation.)

4.1 Excursus: The Presumptions of Statutory Interpretation

One may say something at this juncture respecting the presumptions of statutory in
interpretation. Du Plessis and De Ville remark that theirs is the value-regulative
function normally associated with a Bill of Rights.'’”” The design of the
Constitution has absorbed the purport of the presumptions for the most part. But
this does not perforce imply that they are now superfluous for all purposes.'”
Those presumptions which amplify and reinforce the spirit and objectives of the
Bill hold out the potential of far more meaningful application than they would
within a dispensation of parliamentary supremacy.'’* It does not follow from the
fact that its spirit is taken up in the Constitution (section 233 entrenches
“reasonableness” as a criterion in the interpretation of statutes) that the
presumption that enactments are not aimed at achieving unjust or inequitable
results, for instance, goes by the board.'”” Du Plessis and De Ville write that the

presumption may still be used as an exhortation to preferential reliance upon the

1! I take the notion of the “attribution of purpose” from Devenish “Teleological Evaluation: A
Ilgeory and Modus Operandi of Statutory Interpretation in South Africa” 1991 SAPL 62 81. ;
'"* See Du Plessis and De Ville “Bill of Rights Interpretation in the South African Context (3):
gg)mpaxative Perspectives and Future Prospects” (1993) 3 Stell LR 356 361.

Ibid
"7 Ibid 363.



223

most just and equitable meaning of an ambiguous provision.'’® The same
presumption (and section 233 itself) may be harnessed to the end of construing

penal provisions restrictively.'”’

The harmonization of designs would involve the application of the presumptions to
the extent to which they still gbtain. Particularly would it imply the pressing into

service of those which enhance the spirit and objects of the Bill of Rights.'™

4.1.1 Matinkinca v. Council of State, Ciskei 17

This case 1s important as indicating the essential function of the presumptions of
statutory interpretation. The issue raised concerned the constitutionality of a
Special Indemnity Decree, 7 of 1993. The statute provided for the indemnification
of government officials in respect of certain offences committed on a particular
day. On that day, a number of people were shot and killed, and others injured,

'*" The court in the result declared the Special Decree null and

near Bisho stadium.
void as being incompatible with the Ciskei Constitution (Ciskei Constitution

Decree, 45 of 1990).'*!

"% Ibid 362.

V76 Ibid.

"7 It is submitted that it would generally be most just and equitable to construe penal provisions
along restrictive lines.

'"® Such as the presumption just discussed (that enactments are not aimed at achieving unjust or
inequitable results). See, also, Du Plessis and De Ville op cifr 362 (last sentence on page).

7% .1994(1) BCLR 17 (Ck).

" See judgment at 19D-G.

"I Fudgment at 39 1.
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In the course of its judgment, the court had fairly extensive recourse to the writings
of Professor T.J. Kruger.'"™ The latter’s claim that a statute is to be interpreted in
the light of the spirit and objectives of the Constitution was given full

183

endorsement. Likewise were approved certain other of his insights, most

notably for our purposes the following:

(1) A value-judgment approach, as opposed to one premised on positivist
assumptions, is appropriate to the interpretation of statutes within a
fundamental-rights dispensation.'®

(i)  The need for the application of the presumptions under such a dispensation
for the most part lapses.'®’ In shedding light upon this observation, Kruger
is cited as contending that the “spirit and objectives” of the Constitution
obtain as the supreme and most comprehensive value-system in a human-
rights dispensation. Of particular importance in this regard is the
“unwritten constitution”, that is, those values underpinning, and implicit

in, the highest law.'*

One may take these remarks to bear upon the essential function of the
presumptions. Their value-regulative thrust is largely sustained by the written
and unwritten Constitution. This is not however to imply their redundancy; it is

agreed with Du Plessis and De Ville that those which retain a residual

"*2 udgment at 25-6.
83 At 257,

159 At 26A.

155 At 26C.

156 At 26D.



independent justice-servicing potential may yet be deployed to good effect. Such
deployment would be intrinsic to the harmonization of designs.

4.2 The Notion of a “New Hermeneutical Consciousness™ '*’

On the relationship between the statute at hand and the Constitution, the Hirschean
programme furnishes certain interesting perspectives. As regards both the statute
and the Constitution, Hirsch would say that their “meanings” cannot transcend the
semantic possibilities of the language of which they are comprised. The jurist
stands beyond them as a neutral, theory-independent tribunal in judging of the
“significance” of each when compared with the other. To the extent that the
statute shows up deficiencies when juxtaposed to the Constitution, she brings to
bear upon the former a critical disposition. This leads her to make good the
shortcomings of the statute, thereby bringing it into line with constitutionalism. Or

so Hirsch, at any rate, would be inclined to tell us.'*®

This is a very mechanistic way of looking at things. It does not serve the interests
of value-laden adjudication. Gadamer’s model furnishes much that may be
harnessed by way of remedy. His conception of the “separating out” of prejudices

1s particularly relevant to the discussion. Gadamer would say that the jurist’s

""" The term appears to be Professor L.M. du Plessis’s coinage. See Du Plessis and Corder
Understanding South Africa’s Transitional Bill of Rights (1994) 60-107 passim. The “new
hermeneutical disposition” mvolves more than mere assinilation of new skills. It points to an
attitudinal investment, an understandmg of the new political dispensation and the demands of
human-rights protection in the domestic as well as the international context. (/bid, towards the end
of the discussion).

'* See Chapter 1 of this study, at 4.2.
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subliminal sense of justice is subject to re-evaluation in the light of the “world”
opened up by the “text” of the Constitution and its inherent value-system. Her

inappropriate prejudices are to find their expungement from (“separation out” of),
and certain novel appropriate ones their incorporation into, her subconscious
perceptual framework. She will undoubtedly have to refresh her appreciation of
the value-compendium intrinsic to the new legal order every so often, and from
time to time her new subhminal sense of justice will require to be brought to

consclousness.

Popper is well-known for his thesis that all observation is theory-laden.'®
Translated into the juridical setting, this means that the quality of the jurists’s
perception of a statute (for instance) is conditioned by her subliminal sense of
justice and her prior acquaintance with the law. Given what has been said in the
foregoing paragraph about the influence of constitutionalism on the jurist’s mind-
set, one may be justified in asserting that the quality of her perception of a statute
in current circumstances would be essentially a function of her new subliminal

sense of justice.

And so we arrive at the notion of a “new hermeneutical consciousness”.'”® It is
constituted of “prejudices” many and varied, which are preconditions of the
understanding of the law, and account for the character of that understanding in
any given instance. For the most part, these “prejudices” may be expected to

operate below the threshold of consciousness. But every so often it will be

' See Popper Conjectures and Refutations (1989) 47: “[Olbservations... [presuppose] .... A
frame of expectations: a frame of theories”. (emphasis added).
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necessary for the jurist to renew their vitality, to invigorate them. It would be a
salutary habit every once in a while to “externalize” them, to debate them among
colleagues, and where necessary to give them a fresh turn in the light of changed
circumstances. The “new hermeneutical consciousness” ought not to be allowed to

vitrify or stagnate.

One’s “prejudices” lend colour to one’s interpretation. It would thus be
inadvisable to concede any “stable determinacy of meaning”. The distinction
between “meaning” and ‘“significance” breaks down. There is no duality of
meaning-apprehension and evaluation.  Evaluation is intrinsic to meaning-

apprehension. Hirsch's model loses sight of these important considerations.'”'

4.3 The “New Hermeneutical Consciousness” and the Harmonization of Designs

Evaluation being integral to meaning-apprehension, the methodology of the
harmonization of designs should ordinarily occur as a one-step process. Only in
particularly difficult cases, with which we shall be concerned in due course,'””
would it be necessary to consider the matter on an intellectual level, and undertake
a conscious evaluation. Provided that the “prejudices” ome brings to bear upon
one’s understanding of the law remain vibrant and vigorous, the harmonization of

designs should occur virtually automatically.

%% See Chapter 11, 3.4.10.a and 3.4.10.b. See also 6D(1) — (5) of the same chapter.

! See Chapter I of this study at 4.2.1, where Hirsch is observed to drive a wedge between
“meaning” and “significance”, urging the mvariance of the former and the context-dependence of
the latter.

%2 See the discussion under the head of I11(4), below: value-competition making for difficulty in
harmonizing designs. See also the discussion of the case of Concorde Plastics (Pty) Ltd. v,
NUMSA 1997(11) BCLR 1624 (LAC) under ITI(5), below.
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4.3.1. A Case llustrating the Harmonization of Designs

Hlatshwayo v. Hein'”® provides an apt illustration of the manner in which the
purpose of a statute is to be harmonized with the design of the Constitution, so as
to give full effect to the value-system the latter represents. Summary judgment
had been granted in the magistrate’s court for the eviction of the appellants from

194

the respondent’s farm.”* The issue in dispute was whether the Land Claims Court

(in which this matter was heard) had jurisdiction to entertain an appeal against this

195

judgment. Both judges held that it did not.

The subsidiary issue, that of an appropriate costs order in the circumstances, is
more pertinent to our objectives under this head. The general principle advanced
in the superior courts is that costs should follow the result. The court held that in
the interpretation of section 33(1)(f) of the Land Reform (Labour Tenants) Act, 3
of 1996, which was the basis of the Land Claims Court’s power to award costs,
regard had to be had to the public-interest nature of the litigation before it, and that
it should not be bound to adhere to the usual approach of the superior courts in

exercising its powers in this respect.'”

The purpose of the Act was to redress large-scale breaches of human rights which

197

had occurred in the past.” Section 22 of the Interim Constitution (Section 34 of

the Final Constitution) entrenched the right to have justiciable disputes settled by a

'? 1998(1) BCLR 123 (LCC).
1% See judgment at 125H-1.
" Judgment at 126 A — B. (See also headnote, at 124 E.)

% See judgment at 134D — 135A. (See also headnote, at 125A —G.)
7 See headnote (at 125F).
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court or other forum.'”® The Land Claims Court held that if, in its interpretation of
the provisions regulating its powers in relation to costs awards, it were to follow
the general principle as mentioned, and make an adverse costs order, it might deter
legitimate litigants from coming to court, thereby undermining the entire object of
the Act"” The court took judicial notice of the fact that most rural black people
were prevented from accumulating substantial wealth, and maintained that
potential litigants in raising their rightful claims might risk losing what few capital
assets they have (such as livestock and farming equipment, which may be their
sole means of pursuing a livelihood) if an order entitling the successful party to his

200 where matters of public interest

or her costs were to issue as a matter of course.
arose, it would frequently be appropriate to deprive the successful party of his or
her costs.*®! In the circumstances of the case at hand, it was decided that no order

as to the costs of the proceedings in the Land Claims Court would be made.**

Several comments suggest themselves. The couﬁ’s disposition was plainly
sensitive to the interests protected by the Constitution. It was likewise actuated by
the objects of the Land Reform (Labour Tenants) Act. The harmonization of these
interests and objects appears to have proceeded in the absence of grappling with
any complex or refractory conceptual difficulties. Furthermore, it is possible to
discern an “attribution of purpose” to the statute in the light of the Constitution: in

interpreting section 33(1)(f) of the Act, the court looked upon its import with the

"% See the respective sections in the Interim and the Final Constitutions.
199
At 136G,
290 See judgment at 136 G-H.
* At 138D.
0% At 1381~ 139A.,
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“purpose” of doing justice to section 22 of the Interim Constitution (section 34 of

the Final Counstitution).

III. AXIOLOGICAL PERFORMANCE

Axiological performance is directed towards an intuitive perception of the proper
disposition of the case at hand in line with the ideals of constitutionalism. As
such, and as its name implies, it 1s concerned with the implementation of values.
It has to do with giving them meaning and substance within a specific context —
with concrete-existentialization. It is accordingly action-oriented in a larger

measure than the processes of ingression and purposive-definition.

Proper axiclogical performance demands an accounting of all pertinent social
realities. American realism (as exemplified in the work of Stone) holds out much
that may be harnessed to good effect in this regard. Its commitment to the human,

social and economic aspects of the administration of justice, which do not find

expression in abstract legal formulation, is to be commended.?®

Transposed to contemporary South Africa, American realism would command the

pursuit of “social justice”, as such is registered in the constitutional preamble.204

It would require that the liberty-equality dialectic be addressed, and the dictates of

“substantive equality”.** And it would urge that the interests of the “community”

** For a discussion of relevant aspects of American realism, sec Chapter II at 2. of this study
(dealng with the contemporary legal pertinence of existential hermeneutics).

“* See the preamble to the Constitution in this regard.

%% See Chapter V of this study at 2.3.1. for an exposition of these issues.
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or “communities” which are implicated in the case at hand be serviced — as well

as those of the larger “society”.*%

The elasticity of language (including statutory language) makes for the possibility
of implementation of these considerations. Du Plessis advances that it would be
myopic to conceive of “the inherent flexibility of the ordinary or popular meaning
of language” as purely an impediment to proper construction. He contends that

such a feature “very often serves the cause of justice with remarkable effect.””"’

Baloro v. University of Bophuthatswana **®

This judgment expressly approved the principal tenets of American realism. The
applicants were “expatriate” members of staff of the respondent university. There
were demonstrations against these “foreign nationals”, and a moratorium was
placed on their promotion while locals were elevated to higher ranks.*” Section
8(2) of the Interim Constitution (the “equality” clause) was in point. The court
held that it was not in keeping with one’s expectations of an institution of learning
propagating the credo of “academic freedom” that it should discriminate, or be
party to discrimination, against anyone, still less members of its staff, on the basis
of social or ethnic origin.”'® Friedman J.P. concluded that the university and its co-

respondents had acted in gross violation of section 8(2); it was a clear case of

%% See Chapter V of this study at 2.3.2. The mquiry into the nature of *“‘personhood” is particularly
m point here.

27 See Du Plessis The Interpretation of Statutes (1986) 105.

2% 1995 (8) BCLR 1018 (B).

**® For the issues raised in this case, see 1023J — 10311 (See also headnote at 1019 — 1023.)

1% At 1066E — F.
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unfair discrimination. In the result, the judge confirmed the rule nisi granting the

applicants specified relief.*"!

In the course of his reasons, the judge advanced conformably with the intimation

212

above,” ” that the insights of the American realists are apposite to the functions of

3 In order to

the courts in terms of section 35 of the (Interim) Constitution.*'
“promote the vglues which underlie an open and democratic society based on
freedom andvequality”, the judges, he said, were to act as “social engineers” and
“social and legal philosophers”.*'* Section 35 required the courts to engage in the

215 That section,

creative activity of generating new law where necessary.
furthermore, vested them with “an almost plenipotentiary judicial authority to
decide according to a sense of natural justice; ‘equity’, ‘ius naturale’, ‘aequitas’ all
being enshrined in the Constitution.”'* And in the application of that section they

were entitled to have regard, among other things, to the human, social and

economic aspects relevant to their decisions.?!’

Friedman J.P.’s observations as here set out warrant a critical appraisal. One quite
agrees with the judge that the Auman, social and economic aspects relevant to the
court’s decision are admissible in coming thereby. But his arguments to the effect
of the courts’ being vested with some “plenipotentiary judicial authority” are

difficult to sustain. These contentions do scant justice to the doctrine of the

2T AL 10671 1.

*1Z At the commencement of the discussion of this judgment.
P See judgment at 1063C-D.

74 At 1063H.

215 At 1064B.

216 At 1064C.

27 At 1065C.
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8

separation of powers, and the notion of fidelity to law”'® as an indispensable

juridical imperative.

It is the merit of American realism that it stresses the need for a responsive law.
Yet, it should ever be borne in mind that a legal system that is excessively “open”

219

(in Nonet and Selznick’s sense)*” runs the risk of capitulating in the end to

political opportunism. This was pointed out in expounding the tenets of the Free-

1% The expansion of judicial power of a kind with that of Friedman

Law schoo
J.P.’s description is not something one would readily be inclined to concede in the

absence of considerable circumspection.

(1) THE “FUSION OF HORIZONS”: A BASIS FOR FIDELITY TO LAW
Legal positivism is liable to promote a system of law functioning autonomously of

221 American realism taken to the outer limits of its programme

its social context.
would tend to the sort of expansion of judicial power berated in the foregoing
paragraph. One’s task, then, is to steer clear both of legal positivism and of undue

“openness” (in Nonet and Selznick’s sense).

*'* It has been considered appropriate to refer to the notion in question as that of “fidelity to law”.
It is very frequently rendered as the “rule of law”. The latter designation, however, has acquired
nmumnerous subtle overtones of meaning, so much so that a debate as to one or other of its features is
liable to involve the participants in argument at cross-purposes. “Rule of law” is perhaps best
reserved for employment when used synonymously with “constitutionalism”. Fidelity to law
demands that adjudication proceed in accordance with law, and not upon any arbitrary basis.

#'? Openness” in this sense signifies responsiveness, the quality of accommodation. See also in this
regard Nonet and Selznick Law and Society in Transition: Toward Responsive Law (1978) 76-77.
2 See Chapter 11 (at 2) of this study for a brief exposition of the thought of the exponents of this
school.

2! See in this regard Nonet and Selznick op cit 95. See also Van der Walt squaring up to the
DifReulty of Life: Hermencutic and Deconstructive Considerations concemning Positivism and the
Rule of Law in a Future South Africa” 1992 3 Stell LR (2) 231 232.
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An approach which Van der Walt contends may work towards securing fidelity to
law, at the same time allowing an adequate measure of responsiveness is that
premised on the notion of the rule of law as “rule of metaphor”*** It is proposed

to consider likewise.

Van der Walt elaborates on the “rule of metaphor” as importing a dynamic
integration of the “familiar” and the “unfamihiar”, in which the integrity of the

223

former is preserved in the latter.”” Within the juridical setting, the “rule of
metaphor” postulates the application of a legal text in an “unfamiliar” context in a
way that sustains both its integrity and its resilience in the face of novel
circumstances. Its purport is therefore conceptually synonymous with Gadamer’s
“fusion of horizons”.?** Concrete-existential application of the text involves a
merger of the historical “horizon” it inhabits and the interpreter’s own “prejudice-

horizon”. In the process, justice is done both to the text and to the circumstances

for which 1t may have to provide.

Purposiveness, Nonet and Selznick claim, is the particular quality of an institution
making for a balance between its integrity and responsiveness.”>’ Translocated to
the domain of legal-textual construction, this insight commends “purpose” as the
guiding principle in concrete-existentialization. If approached with the right sort

of “purpose”, statutory application would neither derogate from the integrity of the

2 See Van der Walt “Squaring up to the Difficulty of Life” (1992) 2 Stell LR 231 234-6.
223 .
Ihid 236.
24 Ibid,
*% See Nonet and Selznick Law and Society in Transition (1978) 77.
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text nor compromise its resilience in catering for the problem at hand. In a word,

such “purpose” would allow of a proper “fusion of horizons” **°

The “fusion of horizons” (as thus facilitated through the notion of “purpose™)
implies a mutability of signification. Such is Gadamer’s “undecidability” thesis.”*’
Meaning is con‘text—relative. Upon this assumption, the jurist would be precluded
from seeking to uphold an unjust or inequitable construction by alleging an

obduracy of legal-textual import, a “stable determinacy of meaning”.”**

What this comes down to is that the potential for legitimate ambiguity is a
necessary element in interpretation.’”” This does not mean, though, that any

® Consistently with the thrust of Hoy’s

interpretation is as good as any other.”
hermeneutical pluralism,**' the jurist should strive for the most apposite decision

in the circumstances — as it emerges in the “fusion of herizens”. And thus is

“fidelity to law” to be accomplished.

2) AMODEL OF AXIOLOGICAL PERFORMANCE: METATHEORY
(1) Two terms are involved in the mediation of axiological performance:

“purpose and “existential context”.

135 Sce Chapter ITat 5. See also 6E(1) - (5) of the same chapter.

=" See Chapter II of this study at 3.4.8 and 3.4.9 for details concerning Gadamer’s “undecidability”
thesis.

28 {egal posittvism, which would subscribe to the “stable determinacy of meaning” thesis, is
therefore to be abjured.

*# See C.D. Stone “Introduction: Interpreting the Symposium” 1985 58 Southern California LR (1)
1 3.

N Ibid.
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The process of purposive-definition brings out the first of these terms. The
methodology of the “harmonization of designs” reconciles statutory or
sub-statutory purpose with the design of the Constitution. One remembers,

232 that the constitutional

moreover, from the discussion under 1.4, above,
scheme contemplates the “synchronization of interests”: public and
private, as well as competing private, interests. Accordingly, it is integrally

a part of the constitutional design that the purpose of “justice” should be

serviced. It follows from this that

(1) the purpose of the statute or its sub-statutory components;
(1)  the constitutional design; and
(ili)  the purpose of “justice”

constitute a single, composite, threefold “purpose”.

“Existential context” is a reference to the broad “context of social realities”
(of which the “arrangement of facts” serving for determination must be
deemed a component). The “context of social realities” pertains most
notably to such issues as:

(1) the importance of transparency in the course of political and public

activity;”?

B! See Hoy “Dworkin’s Constructive Optimism versus Deconstructive Legal Nihilisun” 1987 6
Law and Philosophy (3) 321 356.
2 See 1.4 at the beginning of this chapter.

233

See 5.1(d) of the Constitution (Act 108 of 1996).
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(11) the human, social and economic aspects relevant to the
determination;***

(i)  a concern for the “community” or “communities” which constitute a
source of “personhood”;***

(iv)  the exigencies of life in, and the welfare of, the larger “society”;>*

(v)- a concern for human di gnity and substantive equality; and

(vi)  aconcern for liberty (in its proper conception).”’

(iv)  “Purpose” subsumes a commitment to the broad “context of social
realities.” The issues itemized under (iii) (1) - (vi), above, figure as matters

28 (where the ideals of an open and

to which, as seen under 1.1 — 1.4 supra
democratic society based on human dignity, equality and freedom were

canvassed), the design of the Constitution is most emphatically committed.

(v)  Underlying the specific statutory norm (dealt with in the process of
ingression) is a “narrative model” of typifications of action, loaded with

tacit social evaluations.**® This is what Gadamer would speak of as a “pre-

*% The American realists would have emphasized these considerations in law-application. See

Chapter II at 2 of this study for details.

% See Chapter V (at 2.3.2) of this study insofar as it bears upon the relationship between
community and selthood.

6 The larger “society” is conceptually to be distinguished from the notion of the community.
Those who conflate these concepts render themselves open to reproof as being party to the solecism
referred to as the “communitarian shuffle”. See Woolman and Davis “The Last Laugh: Du Plessis
v. De Klerk, Classical Liberalism, Creole Liberalism and the Application of Fundamental Rights
under the Interim and the Final Constitutions” 1996 12 SAJHR (3) 361 387-8 n86.

7 See, in this regard, Chapter V, 2.5(3) and 4.1.

“* See 1.1-1.4. at the beginning of this chapter.

* See Jackson Making Sense in Law: Linguistic, Psychological and Semiotic Perspectives (1995)
152-4. The “narrative model” and the “representation (to oneself) of situations™ are synonymous.
Both may be taken to reflect the “pre-understanding” orienting meaning-apprehension. See the
discusston i Chapter TV at 2.2.2. and 2.2.3.
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understanding”.?** 1t informs the jurist’s perception of the “norm” and the
“arrangement of facts”, organizing them into a stable configuration
(Gestalt) of legal norm and legal facts**'  Subsumption or non-

subsumption proceeds on the basis of this Gestalt.***

(vi)  The threefold “purpose” (noted in (i) above) — which, as mentioned in
(iv), is committed to the “context of social realities” — may make for an
“adjusted prejudice-horizon”, a new “pre-understanding”. In a word, the
evaluative dimension of the “narrative model” (see (v) above) would

>3 And so the “norm” and the “arrangement of facts”

undergo adjustment.
would be organized into a new stable configuration (Gestalt) of “legal
norm” and “legal facts”. Subsumption may now be observed to take place

where previously it did not — and conversely.**

(vi))  Since the “context of social realities™" is one to which the threefold
“purpose” has subsumed a commitment, (see (iv) and (vi) above), it would
lend 1ts force to the activation, alternatively the inactivation, of the
normative syllogism. The “context of social realities” may make for an

adjustment to the evaluative dimension of the “narrative model”. The

9 See the discussion of Gadamer’s conception of “prejudice” or “pre-understanding” in Chapter 11
of this study, at 3.4.

! The reader is invited to consult Chapter IV, 2.2 4 in this regard, as also 3C(1) — (3) of the same
chapter. See the references to Kaufinann, Rigaux, Nerhat, Zaccaria and others in Chapter IV of this
study (in this regard). The “narrative model” of Jackson’s conception makes for this
configurational organization.

*2 On the notion of Gestalt, Jackson cites the insights of J.B. Best. See Jackson Making Sense in
Jurisprudence (1996) 154. See also Chapter TV, 2.2.4 and 3C(3) m this connection.

2% The “parrative model”, as seen, is loaded with tacit social evaluations. When it is said that the
evaluative dimension of the “narrative model” undergoes adjustment, it is meant that these
evaluations take on a new complexion.
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“norm” and the “arrangement of facts” would then be organized into a
novel stable configuration (Gestalt) of “legal norm” and “legal facts”. And
where formerly it did not occur, subsumption may be seen to proceed — and

conversely.

(3) DEPARTURE FROM PRECEDENT WHERE NECESSARY
In the discussion of statutory “historicization”, it was said that the “intervening

history of interpretation” of a statute, its Wirkungsgeschichte, may prove of value
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in 1ts construction. Axiological performance may, however, necessitate a re-

evaluation of the case law decided under the statute, or any of its provisions.

Where it appears that ideological distortions have conduced to a particular
construction ~ upheld in the case law - the jurist would do well to consider,
consistently with Gadamer’s thesis of the openness of the text, that there may be

room for another interpretation.**’” Bell, Goodrich and Griffith consider that what

2248

Stone refers to as “categories of illusory reference”"” — concepts such as

“reasonableness”, “duty of care” and “public interest” — are eminently liable to

acquire a political complexion in the course of years of judicial interpretation.’*

This sort of consideration is one the jurist would do well to bear in mind. In a

™ See Chapter IV, 3C(4) in this regard.

%% See Chapter IV, at 3C(4).

j‘“ See, in particular, the discussion of the axis of effective history (under 11 (3)3.1 above ).

**7 Gadamer’s thesis of the “openness of the text” is otherwise known as his “undecidability” thesis.
(Sec Chapter 1I of this study, at 3.4.8.)

% See the discussion of Stone in Chapter I1, at 2.

# See Chapter 111, and in particular the discussion of the work of these writers at 2.
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deserving case, axiological performance, as mediated by “purpose” and

“existential context”, should be permitted to dictate a different outcome.

Even where ideological considerations (in the pejorative sense) are not at issue (or
not distinctly so), a divergent result may be dictated on this basis. The following is

an mstance pointing this up.

Prokureur-Generaal, Vrystaat v. Ramokhosi®’

This case has already been discussed. What is meant to be portrayed here is how
concrete-existentialization, as informed by “axiological performance”, may
necessitate a re-evaluation of the “intervening history of interpretation” of a

particular statutory provision, and a departure from precedent in consequence.

It will be remembered that the court held in this case that the provisions of section

60(11) of the Criminal Procedure Act, 51 of 1977 (as amended) did not alter the

1

inquisitorial character of bail proceedings.”*' In a previously decided case, S. v.

Mbele,** it was asserted that the subsection precluded the judicial officer from

253

acting inquisitorially or investigatively.”” Edeling J. in the course of his judgment

in Ramokhosi departed from Mbele to this extent.”**

>0 Supra.

2! See the discassion wnder 1.1.2 , above.
21996 (1) SACR 212(W).

%3 Sec judgment at 15271

2 At 1534 C - D. (See also beadnote at 1516E.)
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(In the event, as it will be recalled, it was held in the course of this judgment that
section 60(11) did not fall to be applied at all, inasmuch as the accused was not

5% One might look upon the

“charged” within the meaning of the subsection.”
reasoning process as involving an “adjusted prejudice-horizon” nforming the
evaluative perception of the provision, and thereby ruling out the possibility of

subsumption.**%)

(4) VALUE-COMPETITION MAKING FOR DIFFICULTY IN
HARMONIZING DESIGNS

57 that the harmonization of the “purpose” of a statute and

It was observed earlier
the design of the Constitution should ordinarily present no serious difficulties.
Imbued with a “new hermeneutical consciousness”, the jurist would in the general
run of things come up against few obstacles to accomplishing the harmonization of

designs. It was observed, however, that circumstances could arise where the

exercise would prove problematic.**®

Readily coming to mind in this regard is the sort of case where it has not yet been
ascertained which of two or more competing constitutional values is to govern its
disposition. For ex Aypothesi one cannot harmonize designs if one is ignorant of

one of them. Here the ignorance would pertain to the design of the Constitution.

3 See the discussion under 1.1.2, above.

* The evaluative dimension of the “narrative model” undertying section 60(11) underwent
adjustment to the extent that the word “‘charged” was to be given a specific meaning,

27 See 11 (4)4.3 above.

%% See, again, 11 (4)4.3 above.
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Axiological performance presupposes the harmonization of designs. So here we
have a real problem. It is not intractable, however. Assuming the pertinence of a
particular statutory provision, “existential context” is to be deployed as a means of
indicating the constitutional value to be accorded pre-eminence in the
circumstances. One’s task consists in identifying the value in the particular
situation most clamant for protection in the light of its relative importance in the

overall constitutional scheme **’

This having been done, the harmonization of designs becomes possible, and

thereafter axiological performance.

(5) AXIOLOGICAL PERFORMANCE: SOME EXEMPLARY JUDGMENTS
A critical appraisal of some relevant cases would make for an enhanced
appreciation of the principles discussed under (2) — (4) above. We turn without
more ado to consider some noteworthy judgments.

Hlatshwavo v. Hein®®

This decision, as seen, provides an apt illustration of the harmonization of designs.
Upon implementation of that methodology, it became possible to establish the
“purpose” in the light of which section 33(1)(f) of the Land Reform Act, pertaining

to the question of costs, was required to be read in the circumstances of the case.

259

See Holomisa v. Argus Newspapers 1996(6) BCLR 836(W) at 853 F-G, and 854 B-C, as cited
m Concorde Plastics v. NUMSA at 1646 B-D. See also the headnote to the latter case at 16261-J:
“...[In [the] situation...most clamant for protection in the light of its relative importance in the
overall constitutional scheme” 1s how the headnote reads.

0 Supra.
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The “purpose” in question (being threefold) embraced the “purposes” of the statute

and the Constitution (as harmonized) and the “purpose” of servicing justice.”"

Such a threefold “purpose”, together with the “existential context”, made for
axiological performance. The “existential context” embraced not only the
“arrangement of facts”, but also the broader “context of social realities™ (of which
the former concededly formed a part). Appreciation of the “context of social
realities” implied attention to the social and economic inequalities pervading the
society. In making the order it did as to costs, the court sought to give meaning to
the notion of substantive equality (as opposed to equality in its mere formal

conception).>**

Van Zyl v. Commissioner for Inland Revenue®®

In this case, the applicant, a liquidator of a company, sought an order to the effect
that interest earned on funds invested by him in terms of section 394(1)(b) of the
Companies Act, 61 of 1973 (as amended) in the course of the winding-up of the
company did not constitute a receipt or an accrual of that company and was
therefore not taxable in the hands of the company in terms of the Income Tax Act,

58 of 1962 (as amended).***

In the case of the insolvency of an individual, the trustee is not under any duty to

pay tax i respect of income accruing to the insolvent estate. It was contended on

%1 See discussion under 4.3, I, abave.

%2 The decision was therefore sensitive to the human, social and economic considerations relevant
to the issue.

31997 (3) BCLR 404 (C).
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behalf of the applicant that the legislature deemed it meet that the consequences of
the liquidation of a company should approximate as closely as possible to those of
the sequestration of an insolvent individual, and therefore that a parallel regime

5 The court maintained that such a

should apply with regard to the former.*®
contention could not be sustained. The position of “liquidator” was not at all fully
to be equated with that of “trustee”. Whereas the liquidator merely assumes the
management of the company in liquidation, the trustee is in law owner of the assets
of the insolvent estate. Income earned during a liquidation vests in the company.
By contrast, income earned during a sequestration vests in the trustee. The

argument as to substantial equivalence of régime fell to be dismissed.**®

It was further contended on behalf of the applicant that section 35(3) of the Interim
Constitution, read with section 8 thereof (the “equality” clause), required that the
consequences of sequestration and of winding-up should so far as possible be

*7 The court did not accede to this argument either, pointing

rendered harmonious.
to the fact that the equality provision outlawed unfair discrimination (as, for
instance, discrimination against certain categories of persons who had in the past
been disadvantaged). Discrimination was indeed part of the design of the Income
Tax Act, but such discrimination was not unfair.*® In the result, the application

was dismissed.?®’
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See judgment at 406 B-C. (See also headnote at 404 1-J.)
* At 407 F-1. (See also headnote at 405 A-B).

26i’ See judgment at 4071 — 408C. (See also headnote 405 B-F.)
*7 At 413 A-B. (See also headnote at 405 G-H.)

% At 413 H-1.

*%? See judgment at 414 (conclusion).
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The metatheory gives us to understand the judgment as follows. The “purpose” of
the statute or its sub-statutory components was to be established, using the
methodologies of purposive-definition. The latter process would also involve the
court in harmonizing that “purpose” with the design of the Constitution. The
purpose of “justice”, being integrally a part of that design, was to be linked to the
(harmonized) result. A single, composite threefold purpose would lend itself to

apprehension in consequence.

Axiological performance as mediated by “purpose” and “existential context” could
now take its course. “Purpose” and the “context of social realities” — to which it
subsumes a commitment — would give the evaluative dimension of the “narrative
model” underlying the operative provisions to remain much as it had been
previously. The “norm” and the “arrangement of facts” were therefore to organize
themselves into the same stable configuration (Gestalt) as formerly they might
have of “legal norm” and “legal facts”. And the result is that the application would

fall to be dismissed.

(It may be important to notice that the court did not present its argument along the
lines of this theoretical exposition. Its reasoning from the premises of the
Constitution was very much a matter of incident. Nevertheless, the judge’s
manner of proceeding, as embodied in the judgment, is entirely compatible with
the above scheme. Had he elected to undertake an analysis in keeping with the
processual detail of the metatheory, however, he might have cast into sharper relief

the demands of value-laden adjudication.)
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S. v. Letaoand®”

The appellant was arrested at the scene of a motor vehicle accident, and charged
with culpable homicide, in the alternative, reckless or negligent driving of a motor
vehicle in contravention of section 120(1) of the Road Traffic Act, 29 of 1989.2"!
He was denied bail in the magistrate’s court. Such refusal was prompted by the
circumstance that he had no assets to speak of at all, as also by the fact that there
were concerns for his own safety.*’”* The judge held that the magistrate had

misdirected himself, and released the appellant on bail of RI 000.>"

In coming to this decision, the court had to deal with legislative amendments to the
Criminal Procedure Act, 51 of 1977; section 60 was substituted in its entirety by
section 3 of Act 75 of 1995.*7* It is interesting that the judge proceeded with
sub-statutory intra-textual contextualization; section 60(4)(b), it was held, was
required to be read with section 60(6). The section as an entirety governs bail
applications. The sort of intra-textual contextualization undertaken pointed to the

“purpose” of the section.

The judge then turned to section 35(1)(f) of the (Final) Constitution, which
provides for the right of a person arrested for allegedly having committed an

offence to be released from detention “if the interests of justice permit, subject to

7791997 (11) BCLR 1581(W).
! See judgment at 1583 H-1.
2 AL 1594 B-J.

72 At 1595 G-H.

779 AL 1586 E.
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reasonable conditions”.*”* Section 39(2) of the Constitution, he took occasion to

observe, differs from its predecessor in that whereas “due regard” was previously
mandated with respect to the “spirit, purport and objects of the Bill of Rights” in
construing legislation, the current imperative is formulated in the word
“promote”.*’® It means to “further” or “advance”, and is more affirmative in its

tenor.””’ With this, it is to be considered that the judge understood the design of

the Constitution to impact upon the matter at hand.

It appears that the court undertook to harmonize the “purpose” of section 60 with

¥ (It appears, too, that such harmonization

the design of the Constitution.”’
engendered the “attribution of purpose” to the section’” in the light of the

Constitution.)

Axiological performance, as mediated by “purpose” and “existential context,”
could now take its course. Once again, “purpose” subsumes a commitment to the
“context of socigl realities”. In this case, the “context of social realities” pertained
to the interests of accused persons in securing bail for one thing. For another, it
conjured up the picture of people committing horrendous crimes upon their release

on bail, and of public outrage in consequence.

What happened in this case was that the evaluative dimension of the “narrative

model” underlying section 60 underwent an adjustment (by reason of “purpose”

75 At 1589 A.

76 See judgment at 1591 C.
37 Ibid.

7% AL 1591 D.
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and the “context of social realities™), such that the “norm” and the “‘arrangement of
facts” organized themselves into a novel stable configuration of “legal norm” and
“legal facts”. Subsumption proceeded accordingly. The court held that denying

bail in deserving cases was no way to address problems attending its concession.**°

Fedsure Life Assurance v. Greater Jhb. Transitional Metropolitan Council **'

In this case, the question arose whether it was in order for a transitional
metropolitan council to levy contributions from those of its substructures with
surpluses of income over expenditure, and to make them over to those with

. 287
deficits.***

Counsel for the applicants raised the contention that section 178(2) of the Interim
Constitution, Act 200 of 1993, militated in its terms against the propriety of such a
scheme. That section provided that any moneys levied by the council would
require to be “based on a uniform structure for its area of jurisdiction”. It would
not be lawful, so proceeded the contention, for contributions to be levied along the

lines described >

Premier’s Proclamation, 35 of 1995 set forth in an annexure the powers and duties
of transitional metropolitan councils. Section 23(c) of the annexure allowed for

the levying of an equitable contribution from any substructure.®®® Goldstein J.

7% Ibid.

** See judgment at 1595 G.

#1997 (5) BCLR 657(W).

**2 See judgment at 659 B-J. (See also headnote at 657 F~H.)
“* See judgment at 662F-H.

4 Gee judgment at 661 A, where section 23 (c) is cited.
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advanced that section 23(c) may well contemplate the type of redistribution
entailed by the scheme, seeing that constituent parts of the area were
interdependent, and bearing in mind the movement of people, goods and services
within that area.”® The judge further noted section 35(3) of the (Interim)
Constitution, and drew attention to the provisions of its section § (the “equality”

clause).**®

In the result, the court concluded that the requirements of section 178(2) of the
Constitution as to “uniform structure” did not render the scheme unlawful:
uniformity of treatrnent at every level and in every respect was not required.”*’
The judge seems to have been committed rather to a vision of substantive equality.
The scheme was justified by reason of the disparity of resources and infrastructural

development between substructures.”®

Stated in terms of our model, it was sought in this case to harmonize the “purpose”
of the Proclamation and the design of the Constitution. An astute reader of the
judgment might further be tempted to read the court’s argument as implying an
“attribution of purpose” to section 23(c) of the Proclamation in the light of the

supreme law.

Axiological performance is mediated by “purpose” and “existential context.” The

“context of social realities” (to which “purpose” is committed) would engender an

25 At661J - 662A.

%6 At 665D-F.

¥ At 666C-D. (See also headnote at 658 1.)
28 At 666B.
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advertence to the social and economic inequalities as between the various

substructures.

This circumstance would entail an adjustment to the evaluative dimension of the
“narrative model” underlying section 23(c), such that the “norm” and the
“arrangement of facts” would organize themselves into a new stable configuration
of “legal norm” and “legal facts”. And subsumption would occur where

previously it might not have been possible.

DTA of Namibia v. Prime Minister of the Republic of Namibia: **

This judgment has been dealt with previously in passing. It is now broached in its
detail. The facts of the case are not difficult of articulation. The applicant sought
an order allowing the inspection of sealed election material on the grounds of
alleged electoral irregularities. The majority of the court dismissed the application.

The dissenting judgment expressed a view to the contrary.”’

Hannah J. (with whom Mtambanengwe J. concurred) delivered the majority
judgment. The provision at issue was section 93(4) of the Electoral Act, 42 of
1992 (Namibia). In terms of the strict wording of the subsection, the court had the
power to make the order requested only upon its being satisfied that the inspection
was required for the purposes of instituting or maintaining a prosecution in respect

of an electoral offence. >

fs" 1996(3) BCLR 310 (NmH).
¥ O’Linn J.’s dissenting Judgment is to be found on pages 32 1T of the report.
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Hannah J. sought to give effect to the plain meaning of the provision. He cited
with approval a dictum enunciated by a judge of repute in 1832: “Where the
language of an Act is clear and explicit, we must give effect to it, whatever may be
the consequences, for in that case the words of the statute speak the intention of the

»292

legislature. The court admitted that its approach might work injustice, but

293

contended that it was for the legislature to correct the defect. The applicant

could not pray in aid the Constitution to buttress his case. The court simply did not

have the power to make the order.”**

The positivist demeanour of the majority would be congenial to a dispensation of
parliamentary supremacy. But it is misconceived within an order of constitution-
alism. It would be entirely inappropriate to base one’s approach upon the dictum
cited by the court in present-day South African circumstances. Much to be

preferred 1s the reasoning of O’Linn J. in his dissenting judgment.

O’Linn J. clearly sought to establish a threefold “purpose” upon which to base his

reading of the provision at issue: the “purpose” of the statute, the design of the

Constitution, and the “purpose” of justice. In elucidating the purpose of the

statute, he undertook, as we have seen, the methodologies of intra-textual
1 295

contextualization and statutory “historicization”.”> He then sought to harmonize

the designs of the statute and the Constitution, and one may very well discern an

#! See judgment at 315].

2 This proposition emanated from Tindal C.J. in Wartburton v. Loveland (1832) 2D & C1 (HL)
480 at 489. It1s cited in the decision at hand at 317B of the report.

3 See 317B-C, and 316J-317A.

4 See 318H-1.

#3 See the discussions under these respective heads, in this chapter, under II (1) and II (3).
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“attribution of purpose” to the statute in accordance with the temets of

constitutionalism.

The “purpose” as thus established (which subsumes a commitment to the “context
of social realities”) lent a new evaluative dimension to the “narrative model’
underlying subsection 93(4). The “norm” and the “arrangement of facts”
concomitantly organized themselves into a new stable configuration (Gestalt) of
“legal norm” and “legal facts”. And, at the same time, this entailed the activation
of the normative syllogism (where formerly subsumption would not have
occurred). O’Linn J, maintained that the omission of the words “for the purpose of
a petition questioning an election or return” (as they were embodied in a precursor

enactment) from section 13(4) was probably a result of bad draftsmanship.””®

In the light of these findings, O’Linn J. was disposed, it seems, to supplement a
casus omissus (a contingency not provided for by the legislature in so many

words®’

) in the light of the Constitution. The usual rule is that the common law
obtains in these circumstances,”® and so the judge’s proclivity seems rather daring.
However, it should be bome in mind that he did not propose to legislate —
precursor legislation provided the material upon which he considered himself in a

position to draw. Indeed, had he intended to go very much further than this, he

may well have misdirected himself.

¢ AL327B.
" See Hiemstra and Gonin op cit 166, whre a casus omissus is defined as a “contingency not
provided for by the statute.”
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We should, however, remember that O’Linn J.’s was a minority judgment, and that

his dispositions are therefore to be read as in the subjunctive mood.

Molutsi v. Minister of Law and Order ***
The plaintiff instituted an action for damages against the defendant in respect of

the fatal shooting of her husband by a member of the South African Police.** Tt

was necessary for the court to determine whether the action had become time-

barred in terms of the relevant legislation,’" as the defendant contended.

Section 32 of the Police Act, 7 of 1958, stipulated for a period of six months
within which proceedings were required to be commenced subsequent to the cause
of action.®® A Presidential Proclamation issued in terms of section 237(3) of the
Interim Constitution, Act 200 of 1993, provided in its section 17 for a much more
equitable and flexible approach to the matter of limitations. Subsections 17(1) and
17(2) laid down certain requirements as to time, and subsection 17(5) granted the

court the power to dispense with these requirements in the interests of justice.>”

The judge held that the effect of the Proclamation was to repeal section 32 of the
Police Act.’® In any case, a literal reading of that section (with its objectionable

features) would mot tally with the interpretive injunctions of section 35 of the

% See Du Plessis The Interpretation of Statutes (1986) 151. See also Steyn Die Uitleg van Wette
(1981) 16.

%1995 (12) BCLR 1658 (W).

*% See judgment at 1660B-C.

! The statutory provision in question was section 32 of the Police Act, 7 of 1958. (See also flynote
at 1658 C-D.)

02 AL 1660D.

* See judgment at 1662A-C. (See also headnote at 1658F-H.)
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Constitution.*®®  If section 32 of the Police Act were applicable (note the
subjunctive character of the stipulation), it would necessitate a construction that
would less severely curtail the rights guaranteed in terms of sections 8 and 22 of

the Constitution.**®

The sole provision of law governing the issue, then, was section 17 of the

7

Proclamation.’®” 1In the light of the facts of the case, the court was actuated to

exercise its powers of dispensation with the requirements relative to time as

308

conferred by section 17(5). In the result, the judge held in favour of the

plaintiff.*”

Subjecting the decision to analysis in terms of the metatheory, we may say the
following. The judge looked to the structure of the Proclamation in order to
ascertain its “purpose”. One may read his reasons as attempting a harmonization
of designs, too, as well as servicing the “purpose” of justice. And thus was a

composite threefold “purpose” brought to light.

This threefold “purpose” subsumes a commitment to the “context of social
realities”. The judge accounted for this context by adverting to the various

exigencies that arise in relation to the institution of proceedings against the Police

310

Service.” " The evaluative dimension of the “narrative model” underlying section

4 AL 16617
05 At 1670G.
308 At 1670E.
397 At 1668C-D.
% At 1669F-H.
%% AL 1671B-C.
30 At 1668H.
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|7 underwent an adjustment, such that the “norm” and the “arrangement of facts”
organized themselves into a new stable configuration (Gestalt) of “legal norm” and

“legal facts” — and this in a way that activated the normative syllogism.

And thus was axiological performance, as mediated by “purpose” and “existential

context”, exemplified in this judgment.

Concorde Plastics (Pty) Ltd. v. NUMSA *"!

Under 1II (4) a‘t‘)ove,312 the issue of value-competition making for difficulty in the
harmonization of designs was adumbrated. In the course of discussing this case, it
will be endeavoured to demonstrate the modus operandi to be adopted in dealing

with this type of problem.

The facts of the case are these. The managing director of a private company, Mr
Fellgiebel, was met with allegations that he had indulged in acts of sexual
harassment and abusive language towards his employees.’”® Clearly dismayed by
these allegations, he sought to vindicate his reputation in a defamation suit — which

the court in the end decided in his favour.>'

Some two months prior to the determination of the defamation action by Stegmann

J., Mr Fellgiebel dismissed seven employees on the grounds of disloyalty, in that

' 1997 (11) BCLR 1624 (LAC).
312 See 111(4) above.

1 Sce judgment at 1628B-H.

1 See 1650C.
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evidence had been tendered against him in the course of the trial*'* In fact, only
two employees actually testified, the remaining five having done nothing more
than obey the subpoena and present themselves at court.’'® The Industrial Court

ruled that the dismissals were substantively fair, though procedurally il“regular,317

In the Labour Appeal Court, Marcus A.J. found that the dismissals were

318

substantively unfair, and ordered the reinstatement of the employees.”” The judge
considered that the two witnesses who had been called upon to testify faced a

thorny dilemma. They were required on pain of legal sanction to tell the truth, and

this carried the risk of conflict with their emplo yer.k3 o

In coming to his decision as to “substantive unfaimess”, Marcus A.J. was required
to give meaning to the term “unfair labour practice” as defined in the Labour
Relations Act, 28 of 1956. In so doing, he was bound, in terms of section 35(3) of
the Interim Constitution, to reckon with the values underpinning constitutionalism.

In this case, the need arose to equilibrate conflicting rights.

It was incumbent upon the court to balance the employees’ rights (to fair labour

practices and to access to court) and the employer’s (to freedom of association and

320

to engage freely in economic activity). The Constitution itself gave no ready

answer as to which of these rights should prevail in a conflict. It was necessary,

13 Gee 1640D-E.

1 Ibid,

T AL 1631D.

% See 1649C-D, 16504, and 1651C.

19 At 1640D.

' See 16451-J. Regard was also required to be had to the employer’s right to fair labour practices
(Ibid).
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therefore, for the judge to formulate a basis for such ascertammment. Its purport
was the identification of the value in the situation most clamant for protection in
the light of its relative importance in the overall constitutional scheme.”' In the
circumstances of this case, access to court answered to the description of the value

322

in question.” That value was foundational to the stability of the society and the

amicable resolution of disputes.’”’

It followed from this that, in dismissing the employees upon the grounds proferred,
the employer had given his actions to be comprehended within the notion of an

“unfair labour practice”.***

Bringing the metatheory to bear upon this judgment, one appreciates immediately
that the harmonization of designs, as a precondition to formulating the necessary
threefold “purpose”, could not take place automatically. It was not possible to
accomplish this step in the abstract. (This was because it could not be known in
advance which of the values taken up in the Constitution was to lend its force to

the interpretation.)

Here, as ever, axiological performance involved “purpose” and “existential con-

text”. In this case, “purpose” was the unknown term.

2! At 1646B-C, In this, the court drew upon the observations of Cameron J. in Holomisa v. Argus
Newspapers 1996(6) BCLR 836(W) at 853F-G and 854B-C. The wording is culled from the
headnote at 16261-J. See n 259, above.

22 At 1644G.

' See 1644G-1645H.

* See 1647E.
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“Existential context” refers to the broad “context of social realities” (of which the
“arrangement of facts” serving for determination must be deemed a component).
In looking to the “existential context”, the court took account of the importance of
the forensic arena to life in the modern polity, and of that of giving evidence in a
litigious forum. The more narrowly defined “arrangements of facts” were such as
point up the value of access to court as pre-eminent in the circumstances. (The
judge was astute to note that if the “arrangement of facts” were otherwise, for
example, should the employees have perjured themselves, the value to be accorded

primacy might have been another.’*")

We see, then, that the “existential context’ served as an instrument in coming by a
composite, threefold “purpose”.The evaluative dimension of the “narrative model”
underlying the concept of an “unfair labour practice” underwent an adjustment in
the light of this “purpose”, such that the “norm” and the “arrangement of facts”
organized themselves into a new stable configuration (Gestalt) of “legal norm” and
“legal facts”. Concomitantly with this, subsumption was to take its course.
Bernstein v. Bester N.O.>*

This case concerned the constitutionality of sections 417 and 418 of the
Companies Act, 61 of 1973 (as amended).’”’ It was contended that these
provisions were incompatible with a number of constitutionally entrenched rights;

they stipulated for the interrogation of persons as to the affairs of a company in the

% See 1647F-G.
%26 1996(4) BCLR 449(CC).
*7 See judgment at 453G-454A. (See also headnote at 450E.)
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event of its liquidation.”®® In the result, the court held that they were not
unconstitutional (except to the extent already decisively indicated in a previous

judgment).**

Looming large in this instance was the right to privacy (as embodied in section 13
of the Interim Constitution). In terms of section 418(5)(b)(iii)(aa) of the
Companies Act, a person who, having been duly summoned under section 417 or
418 to the examination, fails without sufficient cause to answer fully and
satisfactorily any question /awfu/ly put to him in terms of section 417(2) or section
418, shall be guilty of an offence.”®® According to Ackermann J., sufficient cause
for not responding in the manner required to a question posed is to be found in the
fact that the answer thereto would threaten a fundamental right, unless such right
was restricted in a manner in keeping with the limitations clause (section 33(1)).*!
One could, as the judge points out, rephrase this by saying that i such an event the

332

question would not be one lawfully put,” with the consequence that the examinee

would not be obliged to answer.

It is to be observed that these remarks bear the quality of high generality. In any
specific case, “purpose” and “existential context” would mediate axiological
performance. As regards “purpose”, the above comments reflect the manner in

which the harmonization of designs is to proceed, and concomitantly therewith an

*2% See the reproduction in their temns at 455E-457E of the Tudgment.
** See 504F. The judgment in point (rendering a finding of partial nvalidity with respect to the
g)rovisions of section 417) was Ferreira v. Levin NO, Vryenhoek v. Powell NO (CCT 5/95).
** See 482D-E.
1 See 482E-F.
32 See 482F.
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“attribution of purpose” toythe statute. The “context of social realities” (to which
“purpose” subsumes a commitment) would affect the evaluative dimension of the
“narrative models” underlying the provisions in question. The result would be
that the “norms” and the “arrangements of facts” may organize themselves into
new stable configurations of “legal norms” and “legal facts”. And the normative

syllogism would be variously activated or inactivated.

A case decided along these lines (that is, with the indicated sensitivity to “purpose
and the “context of social realities”), would perhaps promote a reconsideration of
pre-constitutional judicial decisions with respect to the law of “privacy” in this
regard. A re-evaluation of the Wirkungsgeschichte (“effective history”) of the

provisions in question would be in the offing.**

Ackermann J. notices very significantly that the development of the law of
“privacy” in relation to sections 417 and 418 requires a case-by-case determi-

4

nation.”** Here we have a clear affirmation of the crucial role of “existential

context” in the interpretation of legislation.

Nel v. Le Roux N.O. ***
Substantially similar in its thrust to Bernstein v. Bester,” " is the judgment in Nel v.

Le Roux N.O. In this case, it was the constitutionality of section 205 of the

**> See the discussion under III (3) above.

4 At 483D. (See also headnote at 4511-452A.)
*351996(4) BCLR 592 (CC).

3¢ Supra,
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Criminal Procedure Act, 51 of 1977 (as amended) that was in issue.**” Section 205
established what, on the fact of it, is a somewhat repressive mechanism for
procuring information from a recalcitrant witness in respect of an alleged offence.
Such a person may be required to appear before a judicial officer for an
examination by a representative of the prosecuting authority.”® Section 189 is
incorporated by reference in section 205.%” It provides for a sentence of up to two

years’ imprisonment in respect of a refusal to produce evidence in the absence of a

» 340 341

“Just excuse”.”" Ackermann J. upheld the constituttonality of section 205.

In the course of his reasons, Ackermann J. commented that if any of the
examinee’s fundamental rights were infringed, the latter would have a “just
excuse” for his or her refusal to answer a question, unless the section 189
compulston to do so was in the circumstances a justifiable limitation of the right at
issue within the terms of the derogation clause (section 33(1)) of the (Interim)

Constitution.**

The court noted that judgments conceming the proper application and
interpretation of section 205, which were delivered in the pre-constitutional
dispensation, would not of necessity reflect the meaning to be attached to the
notion of a “just excuse” within the wording of the section. A considerable body

of case law, then, may require emendation.>*

337

See judgment at 595E.

% See the terms of the section as reproduced in the judgment at 595F-596B.
% See judgment at 597A.

** See 598C.

U AL607A.

**2 At 600B.

* At 603E-F.
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The same observations as were noted in relation to the theoretical underpinnings of
any practical implementation of the abstract formulations in Bernstein v. Bester
NO are relevant to the “concretization” of Ackermann J1.’s pronounéements in this
case. It suffices to notice, once again, that what might be spoken of as a re-
evaluation of the “effective history” (or Wirkungsgeschichte) of the operative

provisions may be necessitated.

(6) “MITTELBARE DRITTWIRKUNG™'* IN STATUTORY INTERPRE-
TATION

The observant reader will have noticed that the last three cases canvassed implicate

open-ended, potentially value-laden, terms. Concorde Plastics was concerned

with the meaning of “unfair labour practice”, Bernstein with that of “sufficient

cause”, and Ne/ with that of “just excuse”.

Stone (together with his fellow American realists) would speak of these terms as
“categories of illusory reference”. By that he would wish to have his point
registered that the jurist is fundamentally free insofar as their construction is
concerned, and that, armed with this knowledge, she should give full effect to

considerations of justice and social realities.**

Goodrich, Bell and Griffith would maintain that these terms are the very things by

way of which ideological distortions are most likely to enter into the fabric of the

! The reference here is to the “radiating effect” of constitutional values — concededly on an
indirect basis — on the construction of statutes. See Chapter V of this study at 2.3.5.
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law. Open-ended phrases like these, they would hold, are simply conduits through

which predominant political values will find their juridical expression.**

Stone’s views are fundamentally wholesome. Pressed to the outer limit of their
conception, however, they are liable to render the law altogether too “open” (in
Nonet and Selznick’s sense). On the other hand, the pessimism engendered by
Goodrich and scholars of a like disposition does little to bolster the confidence of

the jurist grappling with a practical problem.

Our theoretical framework — harnessing the concepts of “purpose” and “existential
context” — is geared both to the implementation of Stone’s concern for social
realities (without pressing his point too far) and to providing an antidote to any
such defeatist sentiments as might attend the work of a jurist cognisant of the

demeanour of critical legal scholarship.

Axiological performance, as mediated by “purpose” and “existential context”
allows for mittelbare Drittwirkung in what, it is submitted, is the most appropriate

fashion.

7 AXIOLOGICAL PERFORMANCE AND LITERALISM:
DEPARTURE FROM “PLAIN MEANING”
The discussion under I (2)-(6), above, has surely made plain that literalism fails

to account for the essential nerve of statutory interpretation. When the provisions

*** See the discussion of Stone in Chapter 11, at 2.
3* See Chapter 111 of this study, at 2.
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analysed along the five axes of the process of ingression, and the “arrangement of
facts” to which they relate are revisited in the light of the threefold “purpose”
noted (with its commitment to the “context of social realities”), they render

themselves open to possible reconc¢—:gptualisation.347

The “plain meaning” approach is barren inasmuch as it blinkers itself to the
possibility of the investment of the provisions at hand with a new semantic

complexion. n a reversion to particularity this is all too likely to occur.>**

7.1 Restrictive Interpretation

Let us turn initially to the device of restrictive interpretation as a means of
statutory exegesis. Interpretation along these lines may well be to be applauded

when penal and other onerous provisions are at issue, for instance.

What is to be deprecated generally is a literalism which would insulate itself from
violation in the constructive enterprise even to the extent of allowing an injustice.

7.1.1 The “ciusdem generis” rule "
Restrictive interpretation is perhaps best exemplified in the application of the
eiusdem generis tule. S. v. Kohler*® affords a neat illustration of its application.

There the Heidelberg Town Council Poultry Regulations made it an offence to

347

See the opening paragraphs of the discussion under II, above, the process of purposive-
definition.

¥ See Ibid.

¥ This, as has been seen in Chapter 1, at 4.2.3, is a means of restrictive interpretation. Literally
translated, it means “of the same kind”.
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keep poultry within the jurisdiction of the council without the necessary permit.
The appellant kept peacocks in defiance of the regulations. What had to be
established was whether the peacocks were “poultry” within the meaning of
section 1 of the Administrator’s Notice 164 of 11 February 1996, in terms of which
Notice the regulations in question were promulgated.””' Section 1 defined
“poultry” as “any fowl, duck, goose, turkey, guinea fowl, partridge, pheasant,

pigeon or the chickens thereof, or any other bird.”***

Hirsch, one remembers, would seek to define the “category” or “class” represented
by the words “or any other bird” with reference to the type of birds enumerated in

333 And this is what the court did in invoking the eiusdem generis

the definition.
rule as a solvent of its difficulties. It held that as a “peacock” was either a fowl or
a pheasant within the definition of “poultry” as noted, the appellant had been

rightly convicted of a contravention of the relevant regulations.***

Now, there 1s no basis in law or justice upon which this decision can be faulted.
Problems could conceivably arise, however, upon a mechanical application of the
rule in question. Hirsch would have us always determine the “class” with
reference to its defining “instances”.*’ Say, for example, that an enactment

prohibits the possession of “guns, firearms, automatic pistols and other weapons”

within a municipal precinct. Hirsch would say that the “class” represented by the

3% 1979(1) SA 861(T).
j i; ?;% the judgment at 862, generally. (See also headnote at 861.)
 Ibid.
% See the discussion in Chapter I of this study, at 4.2.2 and 4.2.3 m this regard. The exposition of
the class-instance relationship and the type-trait model is particularly relevant in this context.
*** See judgment 863D-F. (See also headnote at 861.)
*** Once again, refer to the discussion of Hirsch in Chapter I of this study, at 4.2.2 and 4.2.3.
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“instances” stipulated is that of “automated weaponry”, and this would indeed be a
legitimate inference. But a conclusion to this effect may conceivably be adequate
only to the phase of ingression. Supposing certain “non-automated weaponry” to
be as destructive as their automated equivalents, axiological performance as
mediated by “purpose” and “existential context” may speculatively demand that
these, too, should come within the meaning of the “class” of prohibited weapons.
The eiusdem generis rule woufd in that event be deemed to be inapplicable.

(Restrictive interpretation would frustrate axiological performance.)

7.1.2 The “cessante” rule >*°
The cessante rule reads to the effect that if the rationale of a legal precept no
longer subsists, that precept ceases to find application. Implementation of this

*7 Take a hypothetical provision:

rule is also a mode of restrictive interpretation.’
“If x occurs, steps shall be taken by the Court to equalize the position as between
the parties.” On the face of it, this provision means what it says; the phase of
ingression would find as much. Suppose, however, that the parties had already
made arrangements to even out the position as between themselves. Axiological
performance as mediated by “purpose” and “existential context” would then

obviate the need for the court to take any particular steps. In this instance,

axiological performance would command a restrictive interpretation.”®

7.1.3 Axiological Performance requiring Restrictive Interpretation

**¢ The full rendering of the rule is cessante ratione legis cessat et ipsa lex. Tt is to the effect that in
the event of the lapsing of the rationale of a rule, such a rule ceases to be of application.
**7 See Du Plessis The Interpretation of Statutes (1986) 152.
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(The Two Mistry-Judgments)
The two judgments in Mistry v. Interim National Medical and Dental Council of
South Africa’™ also demonstrate restrictive interpretation as a means to axiological
performance. Section 28(1) of the Medicines and Related Substances Control Act,
101 of 1965, in terms of which certain items in the possession of a medical
practitioner (the applicant) had been seized in the course of an inspectorial
investigation pursuant to allegations of misconduct, served as an important subject-
matter of construction in this case.>* In the result, the court referred the question
of the constitutionality of section 28(1) to the Constitutional Court, inasmuch as 1t
impinged upon the right of privacy entrenched in section 13 of the (Interim)

Constitution, >’

But for purposes of disposing of the matter at hand, the subsection
was required to be dealt with upon the assumption of its compatibility with the

supreme law.

The court conceived its task (as implied in section 35(3) of the Interim

32 section 28(1) in accordance with the

Constitution) as that of “reading down
provisions of section 232(3) of the Constitution, so as to import an objectively

justiciable requirement of reasonableness. Such an interpretation meant that an

item could be seized only if there were reasonable grounds that it would afford

¥ We see, then, that axiological performance may variously enjoin or counsel against restrictive
mterpretation.
*** 1697(7) BCLR 933(D) and 1997(10) BCLR 1460(D).

%% See first judgment at 946G fF,
*! Sec first judgment at 9641,
*$* There is no equivalent of the “reading down” provision in the Final Constitution. This does not
in any way mean, however, that such a strategy will not prove of value in many cases. “Reading
down” (even for want of its express stipulation in the Final Constitution) should be resorted to
when this is deemed necessary to proper axiological performance.
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> In consequence, the court ruled that

evidence of a contravention of the Act.*
several items that were seized were to be returned, on the basis that no such
reasonable grounds could be said to exist in their regard.*** McLaren J. reached
this conclusion upon a restrictive interpretation of the subsection (which, in

essence, 1s what “reading down” in terms of section 232(3) of the [Interim]

Constitution amounts to).

This case calls for several comments. Firstly, the (Final) Constitution contains no
equivalent of section 232(3). This in no way implies, however, that a restrictive
interpretation along the lines undertaken by the judge in this matter would be
inappropriate to present-day circumstances. The absence of a “reading down”
provision most certainly does not signal that this sort of approach would not now

be apposite 1n a fitting case.

Secondly, our aﬁention 15 drawn to counsel’s contention, as noted in the second
Mistry judgment, to the effect that it might have been better had the court read
down section 28(1) so as to import into it the element of “reasonableness in the
constitutional sense” (and not merely an “objectively justifiable requirement of

** What “reasonableness in the constitutional sense” entails is

reasonableness”).
that the power stipulated for in the subsection would have to be exercised so as not

to infringe the fundamental right, or where it does so, that the derogation is

*® See first judgment at 953H — 954C.
**4 See first judgment at 964F.
% See second judgment at 1467B.
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6

permissible in terms of the limitation clause.** This aspect is mentioned as an

alternative approach to restrictive interpretation by way of “reading down”.

Thirdly, section 233 of the (Final) Constitution entrenches “reasonableness” (and
consistency with international law) as a touchstone of statutory interpretation.**’
This section may be read as pointing, in suitable instances, to the restrictive

interpretation of a provision where such would square it with this requirement.

To conclude the subject of axiological performance necessitating restrictive
interpretation, the reader is referred to the discussion of the Ramokhosi case, more
particularly that part relating to the meaning to be attached to the word *“charged”
as used in section 60(11) of the Criminal Procedure Act, 51 of 1977 (as

%% It is reiterated as a concluding observation that the construction of

amended).
provisions imposing burdens and penal provisions should generally proceed on a

" restrictive basis.*®’

7.2 Extensive Interpretation
A discussion of extensive interpretation is also relevant to the matter of axiological
performance. Extensive interpretation is of two principal varieties: analogical

interpretation, and interpretation by implication. These are discussed seriatim.

% See second judgment at 14661-).

*%7 Section 233 reads: “When interpreting any legislation, every court must prefer my reasonable
mterpretation of the legislation that is consistent with intemational law over any alterative
Interpretation that is inconsistent with international law”.

*%% See the discussion under 1.1.2, above.

*%* This was noted in introducing the matter of restrictive interpretation.
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7.2.1. Analogical Interpretation

This thesis has shown up the pervasiveness of reasoning by analogy in the law.
Forensic argument is saturated through and through with efforts, very often quite
strained, to indicate resemblances of aspects of the case at hand to precedent
instances. In countenancing the “extension” of the “meaming” of words of a
Statutory provision to cover the circumstances of a given case, however, our law

has been rather diffident.

It is perhaps the “positivist” conception of the law that is in some measure to
account for this general hesitance. There seems to be no reason, however, why
interpretation on the basis of analogy should not be admissible in fitting
circumstances where a statutory provision is at issue. Recall the example: “No
dogs in the park”*”® The process of ingression would yield an understanding of
the by-law in its literal sense: a dog is a dog. Axiological performance, as
mediated by “purpose” and “existential context”, may, however, render the
significance of the of the words of the by-law applicable as much to tame cheetahs

as to dogs.””’

The primordial values of human dignity, equality and freedom might
conspire in their cumulative effect to produce such an interpretation, along with the

right to life (section 11) and the right to freedom and security of the person

(section 12).

We may take another example: “Compensation shall be paid to victims of natural

disasters.” The process of ingression demonstrates the “meaning” of this provision

370

See Chapter IV, at 3D, where this example was furnished.
*7! This is what was concluded in the course of the discussion of this hypothetical.
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as unproblematic. A “natural disaster”, after all, is a flood, drought, earthquake, or
the like. If, however, from the scheme of the statute in its entirety, as read with the

? a “purpose” may be inferred to

appropriate hermeneutical consciousness,’’
compensate also those disadvantaged by acts of state, then, it is suggested, the
latter category of persons is compensable as well. This would be a bold and
enterprising construction, but one which, it is submitted, would be quite justified.
Axiological performance, as mediated by “purpose” and “existential context”, may

dictate the legitimacy of such an interpretation. It goes without saying, however,

that a conclusion as radical as this ought not to be drawn upon a facile basis.

7.2.2. Interpretation by Implication

Du Plessis discusses interpretation by implication as a mode of extensive
interpretation.’”” To a large extent, this categorisation is defensible — for the
activity denoted involves the elicitation of a “meaning” not immediately apparent
from a literal reading of the words taken in themselves. The “meaning” at issue is
nevertheless implicit in the words as strung together — at all events, in the sight of

374

those who are members of the legal speech-community. For this reason,

interpretation by implication is not “extensive” in the full sense of the term.

One remembers that Hirsh said that an “implication” belongs to a “meaning”, as a
“trait” belongs to a “type” (or, as a part belongs to the whole).*”* By virtue of our

familiarity with the “shared type” (the texts of the law), we are able to “generate”

*72 The reference here is to the “new hermeneutical consciousness”.

Zj See Du Plessis The Interpretation of Statutes (1986) 156.

*"" The 1nsights of Wittgenstein and Fish, as broached in Chapter II of this study, at 4.1, are here of
relevance.,
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implications without their being given to us directly. This is the principle of

“learned convention”.”’® The derivation of implications — the core issue of

interpretation for Hirsch — proceeds on the basis of judgments of probability:*"’
one says, “... in this context, the words at issue probably mean thus and so, and we
can say this by reason of our acquaintance with the character and structure of legal

texts, which is our common stock of (juridical) knowledge.”*"®

Du Plessis enumerates the considerations that may give rise to interpretation by

implication thus:*"

(1) Other provisions of the enactment;

(it) Ex contrariis, within which notion he i1s of a mind to include
expressio unius est exclusio alterius;

(i) Ex consequentibus,

(iv)  Ex accessorio eius de quo verba loquuntur,

V) A natura ipsius rei; and

(vi)  EXx correlativis.

(1) As to the derivation of implications from other provisions of an enactment,

the reader 1s mvited to revert to the discussion of intra-textual

*75 See Chapter I of this study, at 4.2.2.
*75 See Chapter I of this study, at 4.2.2.
*77 For Hirsch, it will be recalled, problems of interpretation resolve themselves into questions
concerning the derivation of implications. And all this takes place within a framework of
Ersobabilism. (See Chapter I of this study, at 4.2.2.)

This is my own formulation.
*” Du Plessis op cit 156-7.
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contextualization. The case of Ramokhosi as canvassed under that head is

of particular relevance in this respect.*®’

(1)  The idea that the negation of A would entail the negation of X where it is
expressly stipulated in a statutory provision that A should entail X finds
crisp formulation in the maxims ex contrariis and expressio unius est

**1 Suppose that a statute provides that if A should occur,

exclusio alterius.
a compensatory fine shall be levied. It may be inferred that in the absence

of the occurrence of A, no compensatory fine is to be levied.

When all is said and done, it seems as if the import of the maxims at issue
1s not so much to “extend” the meaning of the words of the statute as to
render homage to their full literal signification. The underlying principle
accords well with the Hirschean programme in its fundamental conception.
There are times, for all this, when a clear departure from literal meaning
may be warranted, if not compelled, and extension in the true sense
indicated or mandated. In such instances, Hirsch’s framework would be
inadequate as a source of guidance. Axiological performance, as mediated
by “purpose” and “existential context”, may demand, to elaborate on our
example, that even in occurrences not assimilable to A in terms, the

compensatory fine is to be levied.

*% See the discussion under 1.1.2, above.
**' Du Plessis renders the import of the ex contrariis principle as follows: “Where an enactment
makes express provision for certam circumstances, it is mferred that for opposite circumstances the
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The maxim ex consequentibus expresses the notion that where an end-
result is prohibited or allowed, all that may by implication conduce thereto
is respectively proscribed or permitted.*** Say, for instance, that a statute
prohibits the coining of money. Upon the assumption that “keeping a
mint” is virtually always directed towards the prohibited end, Hirsch would
agree that the latter “activity” is to be implied within the concept of
“coining money”. Let us assume, however, that a mint is kept as an
investment, with the object someday of selling it. In this case, axiological
performance, as mediated by “purpose” and “existential context”, would
compel a legal conclusion of a different tenor: the person keeping the mint

would not be liable to conviction in respect of the named offence.

What has been noted in relation to (i11) above is of equal relevance to the
principle underpinning the maxim ex accessorio eius de quo verba
loquunm\r. Hiemstra and Gonin render it thus: “[If] the principal thing is
forbidden (or permitted) the accessory thing, too, is forbidden (or

permitted).”**

The principle conveyed by the maxim a natura ipsius rei (literally, “from
the nature of the thing as such”™) is expressible as the inclusion within a
matter of those things which by pature or custom are associated with it.***

A statute empowering a board to make regulations in respect of one or

contrary will obtain”. (op cit 156). The maxim expressio unius est exclusio alterius conveys that
the expression of one thing implies the exclusion of the other, (/bid).

**2 Du Plessis op cit 157.

¥} See Hiemstra and Gonin Trilingual Legal Dictionary (1981) 183.
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other matter would for instance normally imply the grant of the power to

° Hirsch, one thinks, would be disposed to read in this

withdraw them.’®
implication. It is, however, possible to envisage circumstances in which
axiological performance, as mediated by “purpose” and “existential

context”, would run counter to such an implication, for example, where the

withdrawal of the regulations would mean an abrogation of vested rights.

(vi)  Implications may also be derived ex correlativis. Mutual or reciprocal

¢ prohibition of purchase implies prohibition

relationship is here in point.
of sale; equally, if letting is prohibited, then so is hiring.**’ Hirsch would
agree with a reading along these lines. The legislature’s “willed type” — a

“shared type” that has been learned — seems to compel these implications.

Yet, not a great deal of imagination is required to conceive of instances in
which axiological performance, as mediated by “purpose” and “existential
context”, might speak agamst pursuing one’s construction in this
“mechanical” way. One can think of circumstances in which it may be

unjust to punish hiring simply because letting has been made punishable.

7.3 Modificative Interpretation
The process of ingression may be relied upon to elicit the “plain meaning” of a

provision. Axiological performance, as mediated by “purpose” and “existential

4 Ibid 153.

*5* See, in this regard, Du Plessis op cif 157.
¥6 Du Plessis op cir 157.

7 Ibid.
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context” may, however, point up that “plain meaning” as a decided obstacle to its

consummation. In that instance, one would be faced with an apparent impasse.

1 would suggest that in a case such as this, the jurist would be within her legitimate
bounds in modifying the plain meaning of the provision to the extent that this is
necessary to proper axiological performance. Our courts have in the past been
reluctant to undertake anything of this order. But that was largely attributable to
the then regnant juridical paradigm of parliamentary sovereignty. This paradigm
having been supplanted by that of the constitutional state, objections to this mode
of interpretation are considerably weakened. Concededly, the interpreter does not
have carte blanche in this regard. It is only to the extent that it is essential to
proper axiological performance, and no further, that modiﬁcative interpretation
should be deemed to be admissible. And it is only fo the case at hand that such
modificative interpretation should be held to pertam. For within a different
“existential context”, axiclogical performance might perhaps not be frustrated by
the “plain meaning” of the words of the provision at issue.

If the qualifications noted in the above paragraph are borne in mind, the jurist
should be able to undertake this type of interpretation where necessary, at the same
time respecting the separation of powers and doing justice to the notion of fidelity

to law.

IvV. THE PROCESS OF EFFECTUATION

The process of effectuation consists, in essence, in the precise formulation of the

results of one’s interpretive efforts, whether such be in mental consciousness, in
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speech, or in Mitmg. It would involve the actual enunciation of those canons and
maxims of statutory interpretation which are seen to be finally determinative of the
issue. Throughout the preceding phases, certain maxims and canons will have
come to consciousness as potentially applicable to the matter at hand. By now,

those which are inappropriate to the case will have been filtered out, as Gadamer

8

might say.**® So we see that the application of maxims and canons, so far from

constituting a starting point in the interpretation of statutes, is to be seen as the

9

end-point of the enterprise.®® There being no hierarchy with respect to these

0

interpretive guidelines,”® and with so many of them arguing in opposite

1

directions,™" it seems that to look upon them along these lines renders the most

faithful representation of their function.

It is submitted that where a departure from precedent is necessitated in virtue of a
re-evaluation of the Wirkungsgeschichte of the statutory provision(s), there may be
much to be said for raising the possibility of “prospective overruling”.**?

Considering this possibility should form part of the formulation of one’s

interpretive results, and hence is integral to the process of effectuation.

388

Gadamer does not use, so far as I am aware, the term “filtered out”. But he would no doubt
acquiesce in the propriety of its use in this context.

** This constitutes something of a departure from conventional doctrine. It is believed, however,
that this conception provides a more faithful representation of the circumstances surrounding the
application of the maxims in question. See Chapter I of this study, at SE(1), as also Chapter II, at
6A(3).

% See Dugard Human Rights and the South African Legal Order (1978) 370: “There is no
hierarchy of rules of statutory construction... each judge may select that which he feels best suited
to the statute before him.”

¥ See MacCormick Legal Reasoning and Legal Theory (1978) 207: “The trouble... about such
‘rules’ and ‘canons’ is that they tend to ‘hunt in pairs’; for almost any one of them another can be
found which in an appropriate context will point to a different result from that which it itself
mdicates”.

%92 See, in this regard, Lloyd and Freeman Introduction to Jurisprudence (1979) 856-9. The authors
express themselves against prospective overruling (in England). Their discussion is nonetheless
Instructive, -
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In this, the last, phase of statutory interpretation, it may be necessary in
circumstances pointing to a “casus omissus” to register, in explicit terms, the
applicability of the common law. In rare instances of this kind, a “casus omissus”
1s to be noted as requiring supplementation in the light of the new value-order

itself ***

Here, too, one marks explicitly whether acts done contrary to statutory provisions

d.*** In so recording, one appeals to the ethos of the constitutional

are null and voi
order as an important basis of substantiation, together with the scheme of the

ﬂ
enactment **’

The conclusive entry of the applicable statute as being in or out of line with the
precepts of constitutionalism 1s part and parcel of this phase as well. This
discussion has presupposed the constitutionality of the relevant législation. But it
1s 1n the process of effectuation that the jurist undertakes to answer this question

decisively — for so far as she is concerned.

Effectuation establishes a certain finality to the enterprise. Thereafter, the jurist no
longer entertains any conscious intention to revisit the question. She harbours a

reservation, however, to the extent that should subsequent knowledge engender a

* See the discussion of the case of DTA of Namibia, supra, without its cautionary remarks
concerning the extend to which a court would be justified in going with a view to the
3s;tpplementation_ of a casus amissus.

See Du Plessis The Interpretation of Statutes (1986) 143-7. Sec also Steyn op cit 1921F.
384 Itis submitted that it is no longer adequate to appeal only to the statute itself in so recording —
1t is necessary to take the cue from the ethos of constitutionalism additionally.



279

suspicion that the effectuation was misconceived, she would be prepared to

examine the matter afresh.

SUMMARY AND CONCLUSIONS

In this chapter is set forth a theory of statutory interpretation. The inception of the
enterprise is identifiable in the process of ingression. The following are the five

axes of the process:

(1)  Dictionary-meaning appropriation and legislative-definitional
observance;

2) Idiomatic resolution;

3 Disambiguation;

(4)  Grammatical responsivity; and

(5) Sentence-intrinsic structural analysis.

Compliance with the import of these pointers should secure for the jurist a
“gateway” into the meaning of the provision at issue. To stop at this juncture
would be adequate to a literalist endeavour. But value-laden adjudication demands
much more. Hence the process of purposive-definition. On the basis of the
following four methodologies is “purpose” to be gathered in consonance with that

process:

(1) Intra-textual contextualization;
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2) “Intentionalization”;

(3)  Statutory “historicization” (which methodology implicates two
axes, to wit, the axis of effective history and the axis of statutory
precursors); and

(4)  Harmonization of designs.

The harmonization of designs is indispensable to axiological performance. The
“new hermeneutical awareness” the jurist brings to bear upon her efforts would
normally ensure that the reconciliation implicit in the former notion (of statutory or
sub-statutory and constitutional design) takes place in the absence of conscious

appraisal. (Value-competition may make for an exception in this regard.)

Axiological performance is committed to concrete-existentialization. It aims at an
intuitive perception of the proper disposition of the matter at hand in line with

constitutionalism.

The process of effectuation, following immediately upon axiological performance,
involves the registration in mental consciousness, in speech or in writing of the

results of the constructive exercise. Provisional finality is thereby established.

So much by way of summary. Something must now be said about the status of the
mterpretive processes as described. As an initial observation, they are decidedly

not canons of construction. Rules and canons of interpretation, unlike the
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processes in question, partake of a juridical character - constituting as they do a

part of our legal tradition. (More on this presently.)

On a more affirmative note, the model as comprised of these processes is to be
conceived as serving two distinct, albeit related, functions. In the first place, it
represents a way of seeing things which, if made known to the jurist and taken to
heart, would enable her to carry out her tasks with greater proficiency. In many
activities in daily living, one's performance is largely unreflective. Consciousness
of what one is about would frequently improve such performance. The same is to
be said for the interpretation of statutes. A knowledge of what the exercise entails
(as supplied by way of the model) would allow the jurist to deploy her talents to

better effect.

In the second place, the model has a criteriological function. It may be used
order to analyze court decisions bearing upon the interpretation of statutes - with a
view to the assessment of compliance with its processes. The model would then
serve as a basis for pointing up deficiencies in statutory construction; and it would

further suggest a means to their rectification.

In the light of these remarks, the reader may be inclined to ask herself why it is
not enough simply to abide by the traditional rules and canons of statutory
interpretation. After all, these maxims and stipulations are suffused with legal
significance. They are taught as part of the legal curriculum, and have been down

through the generations of lawyers. The short answer to such perplexity is to be



found, as we have seen in expounding the process of effectuation, in the insight
that the gpplication of maxims and canons, far from constituting a point of
departure in the interpretation of statutes , is to be seen rather as the end-point of
the enterprise. Throughout the antecedently occurring processes, certain maxims
and canons will have come to the jurist's awareness as of potential applicability to
the matter at hand. But in the course of effectuation, those which are inapposite to

the disposition will find their identification as such.

It is not herewith intended to disparage the importance of the traditional rules and
maxims of construction, but merely to mark a shift of emphasis. These canons
should constitute as much part and parcel of the jurist's stock-in-trade as ever they
were previously. But it is only at the end-point of the constructive enterprise that
they are to find application. And this signifies a break with the former “lore”,

according to which these rules were to operate as incipient directives,

Finally, it may occur to the reader to ask herself whether the processes expounded
in the model are consecutive in point of time. The "hermeneutic arch" provides
something in the way of a response. Such notion has been employed to
demonstrate processual interrelatedness. There is probably much "intermeshing"
in practice, such that it would be misconceived to look upon the processes
described as "discrete". Further, aspects of one process may present anteriorly (in
temporal terms) to those of a previously described process - depending upon the
circumstances of the case. The "hermeneutic arch" brings this out fairly clearly.

So, it may be said that the interpretive processes do not necessarily take their
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course in a linear temporal sequence (reflecting the order suggested by the model).
What is important, however, is that once the exercise of construing a statute has
been completed (in a situation of its application), it should be possible to say that

none of the processes has been passed over in dereliction.
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I. A THEORETICAL BASIS FOR APPROACHING

THE COMMON LAW

In approaching the common law, one might take very much the same le as one
does in interpreting statutes. It is possible to discern a number of similarities n the
respective methodologies informing these activities. By the same token, however,

there are some marked differences.

Among these differences, the most obvious is the entire absence of the processes
of ingression and purposive-definition from the methodoiogies appropriate to the
common law. There is no need, as there is in the case of statutory construction, to
go about the decipherment of complex legislative formulations in applying the
common law. Nor is there any necessity to launch upon some sort of conscious
teleological-definitional stratagem in the latter undertaking. Further, although the
process of effectuation is common to both, there is nothing comparable to the
application of the rules and maxims of statutory interpretation in giving effect to

the common law.

As with statutory interpretation, to note now the similarities, axiological
performance is all-pervasive. The “new hermeneutical consciousness” is as much
in point. It should be revitalized where necessary — by discoursing with fellow
jurists, exchanging ideas at symposia, and taking cognisance of international

public opinion. It should on no account be allowed to congeal.
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Informing the “new hermeneutical consciousness” — here, as in the case of
statutory interpretation — are the values underlying an “open and democratic
society based on human dignity, equality and freedom” (as understood with
reference to the norms of public international law). Informing it, too, as being
integrally a pén of the Grundnorm-order, are the objectives of “justice”. The latter
notion is to be conceived as involving the “synchronization of mterests”. The
discussion in the first three paragraphs and 1.1 — 1.4 of the previous chapter,

bearing upon these issues, 15 equally of relevance in the present context.

(1) THE COMMON LAW AND FIDELITY TO LAW

Nonet and Selznick’s view that “purposiveness” makes for fidelity to legal precept,
while at the same time securing its responsiveness to social needs is as applicable
to the common law as it is to the interpretation of statutes.' Gadamer’s thesis of
the “openness of the text”, hereby called to mind, is likewise equally pertinent to
the handling of common-law materials.” And, with this, one is led to Hoy’s
hermeneutical pluralism, with its implicit injunction to strive for the most

appropriate answer in the circumstances.’

In the common law, in seeking to implement the “most appropriate answer” in the

circumstances, one is to work with a twofold purpose (in contrast to the threefold

' See the discussion under I11 (1) of the preceding chapter, above, on the “fusion of horizons™ as a
basis for fidelity to law.

? See the same discussion (under I1I (1) of the preceding chapter).

* See the same discussion (under III (1) of the preceding chapter).
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purpose operative in the interpretation of statutes). * This twofold purpose relates
to the constitutional design and the “purpose” of justice - with the latter effectively
taken up in the former." There is, of course, no “statutory purpose” to be serviced
— and this makes the enterprise distinctive. Yet, as with the interpretation of
statutes, the approach now under discussion should reckon with the (twofold)

purpose as a single, composite purpose.

(2) AXIOLOGICAL PERFORMANCE IN HANDLING COMMON-LAW

SOURCES: METATHEORY

(1) Two terms are involved in the mediation of axiological performance:
“purpose” and “existential context”.

(2) It is to be remembered that the constitutional scheme envisages the
“synchronization of interests”: public and private, as well as competing
private, interests. This means that it is integrally a part of the constitu-
tional design that the purpose of “justice” should be serviced. From this
it follows that (i) the constitutional design; and (i) the purpose of
“justice” constitute a single, composite, twofold “purpose”.

(3) “Existential context” refers to the inclusive “context of social realities”
(of which the “arrangement of facts” presenting for determination are to
be deemed a component). The “context of social realities” pertains most

notably to such issues as:

* The discussion in Chapter V, at 4.1, should give the reader to perceive why this is so.
> See the metatheory (below) as to why this is the case.
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(i) the importance of transparency in the course of political and public
activity;

() the human, social and economic aspects relevant to the deter-
mination;

(iii) a concern for the “community” or “communities” which constitute a
source of “personhood”;

(iv) the exigencies of life in, and the welfare of, the larger “society”;

(v) aconcern for human dignity and substantive equality; and
; (Vl) a concern for liberty (in its proper conception).®

4) “Pufpose” subsumes a commitment to the broad “context of social
realities”. The issues enumerated as (3)(i)-(vi), above, are matters to
which the design of the Constitution is committed in very emphatic
terms.

(5) Let us now suppose a common-law rule or principle to be in point.
Underlying this rule or principle is a “narrative model” of typifications
of action, loaded with tacit social evaluations.” The model informs the
jurist’s perception of the “norm” and the “arrangement of facts”,
organizing them into a stable configuration (Gestalt) of lega/ norm and
legal facts. Subsumption or non-subsumption proceeds on the basis of
this Gestalt.

(6) The twofold “purpose” — which is committed to the “context of social
realities” — may make for an “adjusted prejudice-horizon”, a new “pre-

understanding”. Stated differently, the evaluative dimension of the

® See Chapter V at 4.1 in this regard.
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“narrative model” may undergo adjustment. And, in this event, the
“norm” and the “arrangement of facts” would organize themselves into a
new stable configuration (Gestalt) of legal norm and legal facts.
Subsumption may now be observed to take place where previously it did
not — and conversely.

Since the “context of social realities” is oune to which the twofold
“purpose” is committed (see (6) above), it would lend its force to the
activation, alternatively the inactivation, of the normative syllogism.
The “context of social realities”, then, may make for an adjustment to
the evaluative dimension of the “narrative model”. The “norm” and the
“arrangement of facts” would then be organized into a novel stable
configuration (Gestalt) of “legal norm” and “legal facts”. And where
formerly it did not occur, subsumption may now be seen to proceed —
and conversely.

It may happen that a rule or principle of the common law, by reason of
its oﬁdmacy, its incompatibility with the new order, or otherwise,
Sfrustrates axiological performance (as mediated by “purpose” and
“existential context”). In this event, a departure from the rule or
principle would be required. And a substitute would need to be crafted

in order to fill the lacuna. We deal with this matter in due course.?

7 The same remarks as were applicable in this regard with reference to the interpretation of statutes
are of relevance here.
¥ See the discussion of “dissonance”, under (4), below.
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(3) AXIOLOGICAL PERFORMANCE IN HANDLING COMMON-LAW

SOURCES: THE THEQORY IN PRACTICE

In what follows, it is attempted to demonstrate the workings of the model with
reference to some noteworthy decisions. It is repeated that it does not diverge
radically according as it operates in the context of statutory interpretation or with
respect to the common law. Before setting out on the course identified, however, it
is necessary to discuss an important issue, the more so for the ease with which it is

liable to be overlooked.

3.1 Rights-Applicability in the Context of Private Relationships apparently

ungoverned by a Rule of Law.

Woolman and Davis have underscored the significance of this matter.” It seems
that they identify themselves with the thrust of critical legal scholarship m
speaking of relationships for which the law ostensibly does not make provision.
Critical theorists would argue that in seeking to leave a domain of social life
unregulated by a rule, the law signals its tacit approval of the prevailing
dispensation.'® There is therefore “law” governing the relationships in point, but it
manifests itself only in its absence.'' Woolman and Davis contend that the Consti-

tution may demand a re-evaluation of existing dispensations of this character, and

* See Woolman and Davis “The Last Laugh: Du Plessis v. De Klerk, Classical Liberalism, Creole
Liberalism and the Application of Fundamental Rights under the Interim and the Final
Constitutions” 1996 12 S4/HR (3) 361 401403 n 119. Consult Chapter V, at 2.3.4, in this regard.
" This seems to be a recwrrent motif n the writings of many of those espousing critical legal
scholarship.
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require the application of its fundamental-rights provisions to the end of

ameliorating hardship. 2

Despite there being no identifiable rule or principle of law governing these
situations, the formula of “axiological performance as mediated by purpose and
existential context” is committed to their resolution. The examples furnished here
show up “purpose” and the inclusive “context of social realities” as making for

axiological performance along these lines.

Regard being had to the facilities made available for the perpetuation of
“apartheid” at a level as between legal subjects — a “privatized apartheid,”’ one
should consider the right of “equality” as it operates as between citizens to be of
outstanding importance. The subject-matter under this sub-title is therefore dis-

cussed with particular reference to this right.
Three-Stage Analysis
The jurist may do well in circumstances where these concerns are potentially at

issue to undertake a three-stage analysis'* such as has been proposed by Woolman

and Davis. The first stage of the analysis would relate to the question of

" Such a proposition is perhaps not uncontroversial.

"2 See Woolman and Davis op cit 401-403n 119.

** Woolman and Davis write: “The Constitution’s commitment to the construction of a new society
which emerges out of the ashes of Apartheid necessitates a thorough examination of the manner in
which existing regimes of private power can subvert that commitment”. (Woolman and Davis op
cit 400)

' See Woolman and Davis op it 401-403n 119,
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“application”, the second to that of “rights”, and the third to that of “limitations”."*

As regards the question of application, section 8(2) is of relevance: “A provision
of the Bill of Rights binds a natural or a juristic person if, and to the extent that, it
is applicable, taking into account the nature of the right and the nature of any duty
imposed by the right.” With respect to the question of rights, what is required to
be established is whether the right at issue has been facially infringed, and with
regard to that of limitations whether, supposing facial infringement of such right to
have been demonstrated, the restriction is “reasonable” and “justifiable” within the

terms of the limitations clause, section 36.'¢

Two Hypotheticals

Woolman and Davis discuss two “hypotheticals” illustrating the manner in which
the analysis as outlined above may be given substantiality. The authors compare
the case of a female chess-player excluded from an all-male chess club with that of
a prospective employee excluded from membership of a firm exclusively by reason
of her ethnicity.” In both instances, the right sought to be protected is manifestly
that of “equality”. Application analysis — in terms of section 8(2) as quoted above
— would entail a reference to section 9(4): “No person may unfairly discriminate
directly or indirectly against anyone on one or more grounds in terms of subsection
(3).” (Among the grounds catalogued in the latter subsection are “gender” and

ethnicity.'®) In both cases, the authors point out, the right to “equality” would in

Y 1bid.
1% Ibid.
7 Ibid,
¥ Ibid
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all probability be deemed to be of application.'” Likewise, both the excluded
female chess-player and the disappointed would-be employee would probably be
in a position to make out a case that their right to “equality” has prima facie been

21 As regards

infringed.’ This is what rights analysis would summon for inquiry.
the question of limitations analysis, it may be conjectured that it would be found to
be “reasonable” and “justifiable” within the terms of section 36 that the chess-
player in the example should be excluded as she has been, but that it would
certainly not be found to be reasonable and justifiable that the job applicant should
be discounted from eligibility on the grounds of her colour.”’ Tt follows that
“reasonableness” and “justifiability” in limitations analysis are to be ascertained in
social context, and this consideration should allay fears of “indiscriminate”
intrusion in the name of state power on relationships deemed to have the quality of

"2 At the same time, limitations analysis would not permit the

being “private.
entrenchment of inequality and the practice of “privatized apartheid” by citadels of

private power.**

With this issue thus canvassed, it is turned immediately to some noteworthy
judgments illustrative of the workings of the model with respect to common-law

sources.

¥ Ibid,
% Ibid,
U Ibid.
22 Ibid,
3 Ibid.
2 Ibid.
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3.2. Exemplary Common-Law Decisions

Myburgh v. Voorsitter van die Schoemanpark Dissiplinére Verhoor”
In this case, a recreation club took disciplinary proceedings against the applicant.
What the court had to decide was whether the applicant was entitled to legal

26 Noting that at common law there was no right to

representation at his hearing.
legal representation except before courts of law in the strict sense, the judge cited
authority to the effect that in the case of a tribunal created by contract, the rights of
the person concerned are to be gathered from the contract itself.”’ In this instance,
the contract provided for “representation”.®® On the authority of Lamprecht v.
McNeillie,”” the judge held that the word was not to be taken to mean “legal
representation”.”® It remained to establish whether there was anything in the

Constitution to gainsay these conclusions, and to afford the applicant relief in the

form claimed. The court held in the negative, dismissing the application.*’

This case may be analysed along the lines of the model. Axiological performance
1s mediated by “purpose” (constitutional design and justice) and “existential
context”. The “context of social realities”, to which “purpose” subsumes a
commitment, pertained in particular to the difference in character between

criminal and other proceedings. The evaluative dimension of the “narrative model”

3 1995(9) BCLR 11 45(0).

* See judgment t 1146H.

" At 11461 - L 147F. See, in particular, the judge's citation of the case of Turner v. Jockey Club of

??uth Africa 1974 (3) SA 633(A), at 1147D-F of the report being considered. (See also headnote at
451)

“ AL1147G.

* Cited as case no. 492/92 {(appeal court).

*° At 1148C. (See also headnote at 1145J—1146A.)

*' At 1150E and H.
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underlying the common-law principle as stated did not undergo any adjustment.
(Another way of putting this would be to say that the judge’s pre-understanding
remained as it had been —was not affected.) The “norm” and the “arrangement of
facts” conformably organized themselves into the same stable configuration
(Gestalt) of “legal norm” and “legal facts” as they had in the past. This is as much

as to say that subsumption took its course quite as it had always done.

Rvland v. Edros’’

Here the court had to determine as a threshold issue whether contractual
relationships arising from a potentially (but not actually) polygamous union,
solemnized by Muslim rites, were to récognized and enforced.™ In Ismail v.
Ismail,3 4 the highest court in the land held that such were void on the grounds of
“public policy”.*’ In the instant case, the judge said that the Ismail decision took
into account the views (or presumed views) of only one group in the plural society

in branding a contract as offensive to “public policy”.*

Bringing to bear upon the matter the value-system inaugurated by the Interim
Constitution, the judge held that the principles of equality and tolerance of
diversity (recognition of the plural nature of the society) were to “radiate” or
inform the concepts of “public policy” and boni mores. *’ In the result, he

concluded that the threshold issue was to be decided affirmatively.’® He empha-

*21997 (1) BCLR 77(C).
** See judgment at 35B-C.
1983 (1) SA 1006(A).
% At 85B-C.

* At 90G.

7 At 911-).

¥ At 94B.
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sized that his finding was not necessarily applicable in respect of contractual terms
of the type under discussion which are agreed to in the context of a marriage that is

actually (as opposed to merely potentially) polygamous.*

This decision is instructive for our purposes. The common-law rule at issue 1s that
contracts which offend against public policy are void** Axiological performance
is mediated by “purpose” and “existential context”. “Purpose” (the design of the
Constitution and “justice”) which subsumes a commitment to the “context of social
realities” (the latter speaking in this case to the diversity and heterogeneity of the
South African society) gave the evaluative dimension of the narrative model
underlying the rule to undergo adjustment. The "norm” and the “arrangement of
facts” were to organize themselves into a new stable configuration (Gestalt) of
“legal norm” and “legal facts” in a way that precluded subsumption — where

previously the normative syllogism would have been activated.

Rivett-Carnac v. Wiggins "

This was a defamation suit. The plaintiff, a professional valuer, alleged that the
defendant’s criticism of his report amounted to defamation.** The court held that
although it was robust in form, such criticism was not to be conceived as an attack
on the plaintiff’s professional reputation.”” The judge maintained that the boundary
between actionable and non-actionable criticism was to be drawn with reference to

the value attaching to public debate and deliberation in respect of matters of public

” See 92C-D of the judgment.

* Such is the proposition of law which one may affirm as relevant.
#1997 (4) BCLR 562 (C ).

** See, in this regard, judgment at 572D-H. See also 5671,
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concern.** The Constitution sought to promote openness and transparency.” In

the result, the action could not succeed.*®

Analysing the decision with reference to the model, we may note that the judge
reasserted the test to be applied in determining whether material is defamatory. It
15 so if it lowers the plaintiff in the estimation of reasonable persons generally ¥’
Axiological performance is mediated by “purpose” and “existential context”.
“Purpose” subsumes a commitment to the “context of social realities”. The latter
context involved the circumstance that professionals often disagree (even robustly)
and that dissensus is a feature of the enterprise of valuation.*® Insofar as it

3

pertained to that context, “purpose” pointed up the values of transparency,
deliberation and debate in matters of public concern as of particular importance.
The evaluative dimension of the ‘“narrative model” underlying the principle
underwent adjustment, such that the “norm” and the “arrangement of facts”

organized themselves into a new stable configuration of “legal norm” and “legal

facts”. Subsumption did not proceed, then, where previously it might have.

The result was the judge’s holding that the conception of “reasonable persons”
embodied in the principle is to be taken to refer to reasonable persons in a society
placing emphasis on transparency, deliberation and debate in matters of public

COl’lCGI‘]].49

* See judgment at S74H-1.
AL 573C-D.
 At5711-572A.

* At 575B.

7 At571B.

% At 5741

* See headnote at 563J-564A, and 571C-572B, in this regard.
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3.2.1 Excursus: Mittelbare Dritwirkung

The decisions (just discussed) in Ryland and Rivett-Carnac provide very neat
exemplifications of the process of mittelbare Drittwirkung at work. Whereas in
Ryland, the concept of “public policy” was suffused with new meaning in the light
of the constitutional ethos, in Rivett-Carnac this was true in respect of the notion
of the “reasonable person”. Both decisions are obviously circumscribed in their

effect, but the ambit of the principle they illustrate is potentially very broad.

The principle of mittelbare Drittwirkung has important implications for the
development of the common law. Van Aswegen notes with respect to the law of
delict specifically that the values underlying fundamental rights may be deployed

7Y KL

as policy considerations in the determination of “wrongfulness”, “remoteness” and
“negligence”.’® Van der Walt agrees. Urging Burchell’s point that the principles
of our law of delict are expansive in their conception, he proposes that the open-
textured conceptions which govern delictual liability hold themselves out as

amenable to development in the light of the values immanent in the Bill of

Rights.”!

*" See Van Aswegen “The Implications of a Bill of Rights for the Law of Contract and Delict” 1995
11 SAJHR (1) 50 60.

*' See Van der Walt “Justice Krigler’s Disconcerting Judgment in Du Plessis v. De Klerk: Much
Ado about Direct Horizontal Application (Read Nothing)” 1996 4 THRHR 732 740.
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Goodrich would suggest that ideological preferences are the principal determinants
of the meanings that are in the event attached to these open-textured conceptions.5 :
I submit that while his point is perhaps not entirely without substance, it is unduly
pessimistic. “Categories” and concepts of such wide connotation as “wrongful-
ness”, “remoteness” and “negligence” lend themselves most eminently to catering
for social realities. Stone has demonstrated as much. Stone can, however, be
taken too far; if pressed beyond a certain point, his thesis threatens to subvert the
notion of “ﬁdeiity to law”.>> There is no cause for despair, though, if we are
prepared to invoke the concept of purposiveness (as instantiated in the values of
the Constitution) as a means of surmounting the tension between the integrity of a
legal rule or principle and its responsiveness to social needs.”* And this is pre-

cisely what we do in allowing of mittelbare Drittwirkung in the process of

axiological performance.”

Moeketsi v. Attorney-General, Bophuthatswana *°

In this matter, the applicant sought a permanent stay of criminal proceedings
against him on the grounds that his right to a fair trial had been breached, and more
particularly his right to be tried within a reasonable time.”” The court found that it

was indisputable that there had been a delay, but, in view of the fact that the

>? See the discussion of Goodrich in Chapter 111 of this study, at 2.1.

* See the parallel exposition in the previous chapter under the head of “mittelbare Drittwirkung” in
statutory interpretation (Chapter VI,III(6)).

%4 As Nonet and Selznick’s observations proclaim. See the discussion, under II (1), m Chapter VI.
** See the exposition referred to inn 51, above.

*° 1996 (7) BCLR 947 (B).

*7 See judgment at 949D-H.
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applicant had largely been responsible therefor, among other related reasons,

concluded that the application fell to be dismissed.”®

In coming to this conclusion, the judge examined the common law and the
influence of the Constitution thereupon. He proposed, rather controversially,” that
the principle that an accused person is entitled to be tried expeditiously had
become entrenched in our law prior to the advent of the Constitution.*’ In inter-
preting section 25(3)(a) of the Interim Constitution, which conferred a right to be
tried within a reasonable time after having been charged, the court had
comparative recourse to the legal position in several foreign jurisdictions, namely
the United States, Canada and the European Community, as it was entitled to do by

virtue of the permissive constitutional stipulation.®*

Bringing the model to bear upon this judgment, We may say that the judge
understood the common law to lay down that an accused is entitled to a speedy
trial, and. where it has been denied him or her (assuming exceptional
circumstances) is entitled to a permanent stay of the prosecution.®* Axiological
performance implicates “purpose”and “existential context”. “Purpose” (the design
of the Constitution, as illuminated by foreign authorities) was attuned to the

consideration that guilty persons should be duly convicted and should not avert

*¥ See 971B-972C.

* The word “controversially” is used as signalling that the judge seems to have been alone in so
proposing. The reader is invited, for purposes of comparisen, to peruse the discussion of the
decisions in Coetzee v. Attorney-General, KwaZulu-Natal 1997 (8) BCLR 989 (d) and Wild v.
Haffert NO 1997(7) BCLR 974 (N).

0 At 959H.

*' The permissive constitutional stipulation, if this requires noticing here, is to be found in section
39(1) (¢ ).

% See judgment at 970G-H.



that fate by reason of an oversight or mistake capablé of being remedied.”> The
“context of social realities”” embraced that consideration. The evaluative dimension
of the “narrative model” underlying the principle at issue underwent no adjustment
to speak of, such that the “norm” and the “arrangement of facts” organized
themselves into a “legal norm” and “legal facts” in quite the same way as they

might have previously. And subsumption, as formerly, could not occur.

Coetzee v. Attorney-General, KwaZulu-Natal **

In this case the question arose whether a permanent stay of the prosecution was the
appropriate remedy in circumstances where there had been a very considerable
delay in commencing the trial.** The applicants, indicted for the murder and

robbery of one Mxenge,* claimed that the answer was in the affirmative.

In seeking to resolve the issue, the court took occasion to comment that the notion
that an unreasonable delay in the commencement of a trial may undercut an
accused’s right to a fair trial was apparently not part of our pre-constitutional
jurisprudence.”” (Compare, in this regard, the observations of the court in
Moeketsi.°*) The judge made it clear that an accused’s right to a fair trial as such
has long been recognized in our law, nonetheless.” Section 35(3) of the Final
Constitution guarantees the right to a fair trial, with subsection 35(3)(d) thereof

stipulating as included therein a requirement as to the commencement and

% See judgment at 970E.
41997 (8) BCLR 989 (D).
*% See judgment at 9911-992A.
% At 991H.
¢ At 1000 H-1.
68

Supra.

2 At 1000B.
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conclusion of the trial “without unreasonable delay”.”’ By reason of the silence of
our common law on the question specifically to be determined, Thirion J. turned
his attention to decisions of the English courts in point, adverting to their
persuasive force and arguing that our own law would have developed along

' The judge concluded that if on account of an unreasonable delay

parallel lines.’
in bringing the accused to trial, the latter is prejudiced to the extent that he can no
longer be fairly tried, the charge would require to be dismissed or the prosecution

permanently stayed.”* This was not so in the circumstances of the instant case, and

the application was accordingly dismissed.”

Analysing this decision with reference to the model, we arrive at the following
picture. Axiological performance is mediated by “purpose” and “existential
context”. “Purpose” (the design of the Constitution, as illuminated by foreign
authorities) and the “context of social realities” (pertaining to the necessity for the
prosecution of accused persons without hindrance upon an unworthy pretext)
entailed that the evaluative dimension of the “narrative model” underlying the
principle that an accused has a right to a fair trial remained much as it had been
before. The “norm” and the “arrangement of facts” organized themselves into the
same stable configuration (Gestalt) of “legal norm” and “legal facts” as formerly
they might have, with the result that the operation of the normative syllogism was

precluded (as it would have been previously).

"% See section 35(3)(d) of the (Final) Constitution.
TAL1003 1-).

2 At 1005 B.

AL 1008 1-J.
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Wild v. Hoffert NO ™

This case was similar in many respects to that of Coetzee (as just discussed). The
applicants were charged with dealing in, .alternatively possessing cocaine, and
attempted murder.”” (The last charge — that of attempted murder — was sub-
sequently dropped.)’”® They sought an order permanently staying the prosecution,
proffering in justification therefor the circumstance that their right to be tried
within a reasonable time, as embodied in section 25(3)(a) of the Interim
Constitution, had been violated.”” The court (per Booysen J., McCall J. con-
curring) found itself unable to accede to this request.”® It was held that there was
little room for a finding that the applicants would be adversely affected as regards
the quality of their defence by reason of the delay.”” Though they had assuredly
suffered prejudice on account thereof, the delay did not compromise their right to a

fair trial. ¥

The court referred to the (as then unreported) case of Coetzee v. The Attorney-
General, KwaZulu.®' As in that case, the judge seems to have approved the
approach of the English courts on the matter.*” (And it appears, likewise, that he
took as a point of departure the common-law principle that an accused is entitled to

a fair trial.)**

741997 (7) BCLR 974 (N).

’> See judgment at 9757.

76 See 976C.

" See 976D-F.

8 At 987H.

7 At 987G-H.

% 987E as read with 987G-H.
" Supra.

*2 See 981G,

® See 982A.
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As regards the model, the same comments as were noted in analysing the case of

Coetzee are applicable to an analysis of the decision in this case.

(The reader is referred to the Moeketsi case for purposes of comparison.)**
S. v. Nombewu *°

The appellant in this case sought to overturn his conviction of robbery in the
regional court, as well as the sentence imposed.*® The basis of his case was that
certain evidence had been admitted against him which ought to have been
excluded on the grounds of unconstitutionality.®” Rejecting this claim, the court on

appeal confirmed the conviction, varying the sentence in an upward direction.**

The evidence at issue consisted in the pointing-out of a motor vehicle.”” The
defence argued that the reception of this evidence was unconstitutional because
although the appellant had been given the custémary warning in terms of the
judges’ rules that he was not obliged to say anything in answer to the charge, and
that 1f he did so, it could be used against him in evidence, he had not been

forewarned to the same effect with respect to the pointing-out.”

The court engaged itself in an analysis of the common-law position with regard to

the law of criminal procedure and the admission of evidence. I note that the gene-

¥ Supra.

%1996 (12) BCLR 1635 (E).

% See judgment at 1639 C.

57 At 1640 B.

* At 1647 E.

¥ At 1639 F-G.

* At 1641 B-E. (See also headnote at 1636 E)
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ral principle at common law seems to have been that all relevant evidence was
admissible, irrespective of how it had been obtained. There does not appear to have
been any consensual affirmation of the court’s discretion to exclude such
evidence.”' For all this, however, the court remarked that there had been of late
some acknowledgement of a general discretion to exclude for reasons of public

2 This represented

policy evidence admissible in terms of the rules of evidence.
Erasmus J.’s view of the common law as it obtained prior to the inauguration of
the Constitution. He considered that this “general discretion”, when filtered
through section 35(3) of the Interim Constitution, vested the courts with the
competence to exclude evidence to the end of ensuring that the accused have a
“fair trial”.>> In this regard, value-judgments would be relevant to the assessment
of “fairness”, and hence to the public-policy rationale for the exclusion of
otherwise admissible evidence in fitting circumstances.” In the present case, the

court concluded that the exclusion of the pointing-out evidence would bring the

administration of justice into disrepute, not so its inclusion.””

The model displays the court’s manner of proceeding as follows. Axiological
performance is mediated by “purpose” and “existential context”. “Purpose” sub-
sumes a commitment to the “context of social realities”. The latter context relates
in this case to the policy of the law to synthesize the conflicting interests of society

In (1) maintaining pre-trial procedural safeguards as against (i) having all relevant

’' See in this regard the interesting discussion (albeit now dated) in Hoffmann and Zeffertt The
South African Law of Evidence (1986) 22311,

"2 AL1657 - 1658 A,

' At 1658 D-E.

*FAL1658 1~ 1659 B.

”* At 1663 F.
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and admissible evidence brought in against an accused.”® In view of this, the
evaluative dimension of the “parrative model” was largely unaffected, with the
result that the “norm” and the “arrangement of facts” organized themselves into
the same stable configuration of “legal norm” and “legal facts™ they previously

assumed. And the narrative syllogism, as before, was not to be activated.

Du Preez v. Truth and Reconciliation Commission '

The Promotion of National Unity and Reconciliation Act, 34 of 1995 in its section
30(2) provides for the right of a person implicated in the course of proceedings
before the Truth and Reconciliation Commission to be heard as to his or her side of

’® The subsection does not, however, make provision for rights of those

the story.
yet to be implicated to be adequately notified as to the time and place when

evidence affecting them would be placed before the Commission and as to the

allegations to be levelled against them.”

Corbett C.J. held that these rights found their embodiment in principle in the
comﬁon law,'™ and that their omission from section 30(2) was accordingly no
reason for depriving the appellants of their benefit. The common-law rules of
natural justice were here in point."”’ Embracing more than the audi alteram
partem principle, these rules postulate that the body in question is required to act

2

fairly,’®? and apply where, as here, the persons concerned have a “legitimate

*® See judgment at 1655 D.

°7 1997 (4) BCLR 531 (A).

*® Sec judgment at 537H, where section 30(2) is reproduced.
% See 541D-E. (See flynote at 531E-F.)

"% At 541F-G. (See also headnote at 532E-F.)

1 At 541F-G.

192 At 542D,



308

expectation” to a fair hearing. In the circumstances of the present case, fairness
imported reasonable and timeous notice of the time and place when evidence
affecting them would be placed before the commission, as also information as to
the substance of the allegations against them, in sufficient detail.'” The court took
these matters into account in reinstating in qualified terms the order of the court of

first instance.'™

For purposes of this discussion, let us assume that the common law at the time this
judgment was delivered was as it had been prior to the decision in Administrator,
Transvaal v. Trqub'® (in which the “legitimate expectation” test found its
authoritative formulation). Let us assume, further, that it was a “legitimate
expectation” to a fair hearing that was under threat in this case — and not any

existing right, privilege or liberty.

Upon these suppositions, the common-law rule requiring for the application of the
rules of natural justice a threat to an existing right, privilege or liberty would not
have comported with section 24(b) of the Interim Constitution, which expressly
stipulated for the contingency of a “legitimate expectation™. “Purpose” as a
mediating conception in axiological performance, together with the “context of
social realities”, would under these circumstances have transformed the evaluative
dimension of the “narrative model” underlying the common-law rule, so as to

organize the “norm” and the “arrangement of facts” into a novel stable

% AL S45E-F (Sce also headnote at 5321).
" At 546H-].
17 1989 (4) SA 731 (A).
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configuration (Gestalt) of “legal norm” and “legal facts”. The normative syllogism
would correlatively have been activated, where previously this might not have

occurred.

These comments are naturally in the subjunctive mood. In the matter at hand,

there was obviously no need to proceed in this way.

S. v. Botha '*°

In this case, the accused was charged with fraud.'”” The question arose whether he
would have a fair trial if the record of his bail application, at which in ignorance of
the privilege against self-incrimination he furnished testimony tending to that
result, were to be admitted in evidence at the main trial.'® The court decided this

question in the negative.'”

The court held that an accused should not have to choose between his right to
release on bail and his privilege against self-incrimination.''’ (The (Interim) Con-
stitution stipulates for both: for the former, in its section 25(2)(d), and for the
latter i its section 25(3), which provides for the right to a fair trial.) There should
be no spill over from the bail hearing into the trial; for, if there is spill over, the

accused would fear giving evidence at his bail application, and this would prove

1% 1995 (11) BCLR 1489 (W).

"7 See judgment at 1491 G.

"% See 1490 J — 1491 D.

% At 1496 D.

"% At 1495 F. (See also headnote at 1490 G.)
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detrimental to his chances of being released on bail.''' The court held that an

accused ought not to be confronted with such a dilemma.'"?

Invoking the model, “axiological performance” is mediated by “purpose” and
“existential context”. “Purpose” (the design of the Constitution and “justice”),
together with the “context of social realities”, made for a transformation of the
evaluative dimension of the “narrative model” underlying the common-law
privilege against self-incrimination. The “norm” and the “arrangement of facts”
organized themselves into a novel stable configuration of “legal norm” and “legal

faets”, with the result that the narrative syllogism became activated.

(Importantly, the “context of social realities” here pointed to the need for an
accused person at his bail hearing to give evidence which — while going towards
undermining the state’s case at that stage — would tend to incriminate him if

admitted in evidence at the trial.)

3.3 Value-Competition in the Common Law: Its Resolution

No exertions have been spared in bringing to the surface the “non-positivistic”
character of the approach to be adopted in handling common-law sources. The
evaluative dimension of one’s perception of rules and principles of the common
law has consistently been highlighted in the course of the preceding discussion.

Furthermore, it has throughout been demonstrated that this dimension is amenable

"' At 1495 F.
Y2 AL 1495 F.
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to qualitative alteration in the event of such being required in the light of the “new

hermeneutical awareness”.

The internalization of this “awareness” as a perceptual framework would normally
render relatively easy of application in the development of the common law the
norms and values inhering in the constitutional compendium. Real difficulties do,
however, arise in situations where values are “in competition”, so to speak. It has

3 and it would seem necessary

been dealt with this problem in a different context,
at this point to enlarge upon its significance. By analogy with the approach to the
parallel difficulty in the field of the interpretation of statutes, it appears that we are
on safe ground in proposing that one is here to identify, with reference to the

“existential context”, that value the protection of which most closely illuminates

the constitutional scheme. This is what was done in the Concorde Plastics case.!™*

Instructive as illustrating the manner of proceeding in common-law context is the
case of Holomisa v. Argus Newspapers Ltd.'"® To introduce the matter, let us
rehearse the thesis developed in Bell’s and Griffith’s studies. Bell contends that
value-judgments of a distinctively political complexion inform the judicial
interpretation of concepts such as “duty of care” and “public interest”.!'® Griffith’s
contentions, as we have noted, are to similar effect, though much more

117

vociferous. " We should take the point that where it is quite patent, as it seems to

'3 The issue of value-competition in the interpretation of statutes is canvassed in Chapter V1, III
(4).

71997 (11) BCLR 1624 (LAC).

" 1996 (6) BCLR 836 (W).

''® See the exposition of Bell’s point of view in Chapter III of this study, at 2.2.

"7 See the elaboration of Griffith’s suggestions in Chapter I1I of this study, at 2.3.
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have been in Holomisa, that apartheid (or colonialism) has given rise to distortion
in the law, it may be necessary to jettison an established “principle”, and to replace
it with a substitute reflecting the values inherent in the constitutional ordering.
Holomisa v. Argus Newspapers Ltd. ''®

In this case, the court fashioned a new rule of the common law. As to this, we shall
have more to say in due course.''” For the present, we may note that the case
concerned the relative priority of the values of “freedom of speech” and “dignity”
in the context of allegedly defamatory remarks made in the course of free and fair

political activity.'*°

Axiological performance is mediated by “purpose” and “existential context”. In
this case “purpose” was the unknown term, its mot having been possible to
determine in advance which of the two values protected by the Constitution should
enjoy precedence. “Existential context” implicates both the “arrangement of facts”
and the wider “context of social realities”. The “arrangement of facts” pertained to
the entitlement (or disentitlement) of a public figure to damages for false
defamatory statements made about him in the course of free and fair political

activity. The broader “context of social realities” pertained to the circumstance

"8 Supra
"% See the discussion of this case under 4.4 below.
"2 See judgment at 840F-841H. See also 852fT.
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that the role of the media is especially important to a society based upon openness

21 The “existential context” was therefore such as to point up

and accountability.
the primacy of the value of “freedom of expression” over that of “dignity” in the
circumstances.'” (The judge implicitly conveyed that had the “facts” been
otherwise—for example, had the issue involved non-political speech — matters

might conceivably have been different).'*

“Purpose” had now been ascertained (“freedom of expression” as a pre-eminent
value in the circumstances). Such “purpose” imbued the judge with a novel
“prejudice-horizon” with respect to the common-law rule before him. In this case,
the evaluative dimension of the “narrative model” underlying such rule was not
capable of assimilation to this novel “prejudice-horizon”.'** For this reason
(axiological performance having been frustrated by reason of the obduracy of a
common-law rule), it was necessary for the judge to fashion a new rule of the
common law in order to dispose of the issue. This was in point of fact a case of

“dissonance”. Inthe event of “dissonance”, novel rules require to be crafted in the

2! At 85SE.

'** At 854C, Cameron J. writes as follows: “The determination of a right’s constitufional
mmportance in each situation unavoidably involves the evaluation of competing values. The value
whose protection most closely illuminates the constitutional scheme to which we have committed
ourselves should receive appropriate protection in that process™. (Emphasis added. It seems to me
that the words “in ¢ach situation™ betoken an acknowledgment of the importance of the “existential
context” in the exercise.)

'% Cameron J. expresses himself thus: “The defence derived ... from the Constitution, applies i
the first instance to defamatory untruths published i the sphere of political activity”. (At 865A,
emphams mine). See also 865E-F of the judgment.

% One may say that the rule was not axiologically adequate. It gave the “upper hand” to the
mterest i reputation over that of freedom of speech and expression, with the (apparently
acquiesced m) result of stifling the media. The rule found 1its formulation most illustratively in the
case of Neethling v. Du Preez 1994 (1) SA 708 (A), as cited by Cameron J. at 849E-F. Tt betrayed,
so far as the judge was concemed, a clear pejoratively political-ideological preference.
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nature of things. And the manner of their crafting is something we deal with under
that head (“dissonance™).'**

Shabalala v. Attorney-General of the Transvaal '*°

This case decided definitively that the blanket docket privilege (the “Steyn”
privilege) could not be sustained as constitutional,'?” and laid down guidelines as
to the manner gf conducting criminal proceedings with specific reference to this

128

finding. *® The values which vied for the status of primacy were, on the one hand,
the right to access to information and the right to a fair trial, and on the other, the

interest in upholding the proper ends of justice.

In the course of its judgment, the court held that it was not possible to lay down
hard and fast rules in the abstract. Its guidelines were to be understood as such.
The “existential context” would in each instance give direction to the development
of the law relative to docket privilege. In some matters, that context would point
up as primary the right of access to information and the right to a fair trial, in
others, the interest in upholding the proper ends of justice. Each case was to be
considered on its own facts, and the law was to be developed conformably with

this insight.'*

Mandela v. Falati °

125

~ See the discussion under (4), below.

121995 (12) BCLR 1593 (CC).

'*” See judgment at 1616E.

‘j‘* Al 1615A-1616E. (See also headnote at 1595 C—1596 C.)

'* Mahomed D.P. wriles as follows: “The details as to how the Court should exercise its discretion
m all these matters must be developed by the Supreme Court [sic] from cuse to case ...."” (At
1617E-F, emphasis added).

" 1994 (4) BVLR ] (W).



315

Here the plaintiff sought the extension of an interim interdict restraining the
defendant from making public material allegedly defamatory of her.">' Obviously
in competition were the right to freedom of expression and the right to human
dignity. In the event, the court, affirming the priority of the former right in the
circumstances, approved a rule to the effect that any system of prior restraint bears
a heavy presumption against its constitutional validity, and the party seeking to
uphold such a restraint bears a heavy burden of establishing justification for its

132 The court concluded that the interim order was to be discharged.'*?

1mposition.
The judge substantiated his reasoning by reference to authorities asserting the
primacy of the right to freedom of speech. He contended that it is the freedom

without which the other freedoms would not long endure.'** And thus his decision.

Now, it 1s no doubt the case that the right to freedom of expression is of
foundational importance. Even so, one is left to speculate whether anyone can say
that it surpasses in significance the rights to human dignity and equality (for
example), assessed upon an abstract, decontextualized basis. Yet this is what the

court seems to suggest.'**

Despite this suggestion, the judge appears to have adopted the correct approach. It

was by recourse to the “existential context” that he held the right of free speech to

! See judgment at 3 C-F.

°2 At 8H. See also headnote at 21-J.

> At 9F.

% At 8E-F.

"** At 8E: “Political philosophers are agreed about the primacy of the freedom of speech”.
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trump that of reputation. The “arrangement of facts” pointed up the former right as
of overriding consequence in the matter. And the broader “context of social

realities” remforced this value-election.

4) DISSONANCE

In instances of “dissonance”, axiological performance is frustrated by reason of the
obduracy of a rule or principle of the common law. Diagnostic of “dissonance” is
the situation where the “new hermeneutical consciousness” the jurist brings to bear
upon her perception of a particular rule or principle meets with opposition. Here
there is malalignment of her renovated “semse of justice” — deprived of certamn
“prejudices” (expurgated) and incorporating other, novel ones - with the rule or
principle she confronts. To put it in a nutshell, in the case of dissonance the
evaluative dimension of the “narrative model” underlying the rule or principle is

not capable of assimilation to the jurist’s “novel prejudice-horizon” "

4.1 Overruling Precedent

It is probable, in circumstances where a rule or principle is considered ineligible
for further existence in its extant manifestation, that precedential authority may

require to be overruled. Kentridge A.J. raises in this connection the possibility of

137

prospective overruling. "’ Tt may be desirable, depending on the circumstances."**

"% This is another way of saying that the rule or principle is not axiologically adequate. See
Chapter 111, at 3, for an elaboration of the notion of “dissonance”. See also 6A(1) of the same
chapter.

"7 See the judgment of Kentridge A.J. in Du Plessis and Others v De Klerk and Another 1996 (5)
BCLR 658 (CC) at 694F.
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4.2. Filling the Lacuna: A Metatheory

In undertaking to jettison an inappropriate rule or principle of the law, the jurist
may have to reckon with a resultant lacuna, a space in the law for the provision of
which specific strategies seem to be indicated. The material source upon which
she may be counselled to draw for purposes of coming to grips with the problem
has been dubbed “ready-made deviationist doctrine”."” By this term is signified
the entirety of our legal tradition, very broadly understood, to the extent to which it

holds out the possibility of delivering up an appropriate substitute for the rule or

principle deemed undesirable of perpetuation.

“Ready-made deviationist doctrine” is sufficiently comprehensive in conception to
include not only the explicit features of our legal tradition, but also those aspects
thereof which are latent or immanent therein. It would accordingly embrace also
the “potentiality” of our juridical heritage — what Cornell has called the “might
have been” in our law.'* Customary international law to the extent that it is
applicable may be viewed as part of the “might have been” in our tradition."*!

2 insofar as cir-

Also forming part of the “might have been” is foreign law'
cumspection gives reason to confide in its being apposite to the circumstances at

hand.

"% See Chapter I11, at 6D, in this regard.

% See Chapter III of this study, at 5.2, for an elaboration of our conception of “‘ready-made
deviationist doctrine”,

‘% See Comell “Institutionalization of Meaning, Recollective Imagination and the Potential for
Transformatve Legal Interpretation” 1988 136 Univ. of Pennsylvania LR 1135 1145 ef seq.

'*! See section 232 of the Caonstitution: “‘Customary international Iaw is law in the Republic unless
1t is mconsistent with the Constitution or an Act of Parliament”. (An untraceable source speaks of
it as an “alternative common law.”)

"2 Which is to be treated with caution, inasmuch as it derives from a different setting.
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Needless to say, “ready-made deviationist doctrine” would also embrace broad

moral conceptions underpinning the law.'*

4.2.1. Rational Forensic Deliberation

The “ideal speech situation” is far too elusive a metric for argumentation in the
courtroom context. It would not serve as a standard for debating the merits of
appropriating any particular feature of the “ready-made deviationist doctrine” in
the forensic setting. The variant of the Habermasian programme which, it is
submitted, may be harnessed to this end it is proposed to call "rational forensic

argumentation”.'**

It is not denied that the ideal of communication free from domination has merit to
the degree that it sponsors a thorough contestation of the matter at hand, legal and
factual. A transparent ventilation of the issues, bringing in as many legal and non-
legal factors (stringent and non-stringent elements) to bear upon the assessment of
a dilemma, may well prove desirable. But this is a far cry from compliance with
the imponderables of an “ideal speech situation”.'*’ It is submitted that the best
approximation — the closest practicable analogue — to this hypothetical set-up (for

legal purposes) is to be found in the mode! of courtroom argumentation itself.

'** Here one thinks of the boni mores, the legal convictions of the community. It is necessary to
Rgim out that these may bear a different construction in the custamary-law milieu.

This 1s a reference to the model of courtroom adjudication, internalized by jurists, and serving as
a frame of reference deployable in docirinal assessment. See, in this connection, Chapter IIT at
4.3.1. See, further, 6C(3) of the same chapter.
"** The “ideal speech situation”, as pointed out in Chapter IIL, at 4.1.3, is of a counterfactual
character.
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Since the ]awy;:r is immersed in the tradition of courtroom argumentation, the
standard of “rational forensic deliberation” commends itself as a criterion for
evaluating the desirability of taking up an aspect of the “ready-made deviationist
doctrine”™ with a view to catering for the concrete situation presenting for

resolution.

“Rational forensic deliberation” refers to the procedural ‘rationality of the
courtroom. It embodies standards and criteria of discourse to which, by reason of
their having become “second-nature” to her, the jurist is able to appeal with the
greatest of facility. As such, it is very much a “situated rationality”. It is a part of
the lawyerly instinct in undertaking to evaluate the appropriateness of doctrinal
1mportation to entertain a notional appeal to this rationality. Even in the absence
of any awareness of her so doing when confronted with this kind of problem and
seeking its resolution, the jurist tends to transport herself notionally into the
courtroom setting. And she is in the process equipped with a criteriological basis

for appraising the pros and cons of taking up a potentially relevant doctrine.

One might consider the appraisal in question to implicate the following steps:
(1) The new rule or principle to be appropriated must be adequate to
axiological performance, and its mediating terms of “purpose” and
“existential context”. It is here, in order to ensure such adequacy, that
the construct of “rational forensic deliberation” is particularly

relevant.
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(2) In catering for “purpose”, “rational forensic deliberation” would as a
preliminary measure indicate a special sensitivity to the norms of
public international law'® in searching for an appropriate “ready-
made deviationist doctrine”. That doctrine should comport in all
material respects with those norms.'*’

(3) In servicing the “twofold purpose” (the design of the Constitution and
the purpose of justice), “rational forensic deliberation” would reckon
with the particular provision(s) of the Bill of Rights at issue; the
matter of “transparency”; the notion of the “open society” and the
conception of “community” (“communities”); human dignity,
substantive ’equa]'ity, and the liberty-equality dialectic; the notion of
“freedom” (and interdependence); and the synchronization of
interests (public and private, and private and private).

(4) Since the “twofold purpose” subsumes a commitment to the inclusive
“context of social realities”, rational forensic deliberation” would in
the nature of things take heed of that context in reckoning with the
abovementioned issues. In particular, would it have regard to the
human, social and economic aspects relevant to the decision.

(5) “Rational forensic deliberation™ is to be deployed in ensuring that the
“narrative model” underlying the proposed choice of “ready-made
deviationist doctrine” meets with sufficiency. This means that it is
equal both to “purpose” (see (2) and (3) above) and to the inclusive

“context of social realities” (see (4) above).

"4 This is because our Gnmdnorm has to a considerable degree been defined with reference to the
nomas of public international law.
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(6) The “narrative model”, if meeting with sufficiency (see (5) above),
should assure that the “arrangements of facts” in the matter are
encoded in juridical consciousness as the “facts of the case” or “legal
facts” in a way that would serve the mediating terms of “purpose” and
“existential context”. The “narrative model” would then be adequate
to axio]ogicai performance.

(7) If the “narrative model” meets with adequacy in this respect, it 1s an
indication that the proposed choice of “ready-made deviationist

doctrine” is an appropriate one.

N.B. The above guidelines specify in detail the issues to which the construct of
“rational forensic deliberation” is to address its concerns in evaluating potentially
relevant novel doctrine. But for practical objectives:

() “purpose” (the design of the Constitution and “justice”); and

(i) social realities (including the “facts™)
encapsulate the matters to which such doctrine is required to be equal when
measured by the yardstick of “rational foremsic deliberation”. One may thus

simplify the stepwise procedure, as set out above, upon this basis for ordinary

purpaoses.

" This involves an assessment of the doctrine in question as to adequacy.
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4.3. Fidelity to Law and the Separation of Powers

The above discussion would appear to give concern for the integrity of the iudicis
est ius dicere sed non facere principle. But there should be no problem. For one
thing, that principle has never been of absolute application. It cannot be denied
that judges do legislate in some measure. And in some cases this may be for the

good.

For another thing, one might understand the principle of precedent and the doctrine
of stare decisis as a specialized legal application of Perelman’s principle of inertia,
which reads to the effect that an opinion which has been accepted in the past may
not be abandoned without sufficient reason.'*® It is submitted that the imple-
mentation of ‘“ready-made deviationist doctrine” would not unduly perturb
Perelman. For, after all, what it comprehends is alreédy immanent in our legal
tradition, even if it is unexpressed. One has to concede that it may not be as

“tmmediately present” as conventional sources, however.

From this it follows that Dworkin’s notion of “fit” is meaningful as suggesting
some sort of continuity with our legal tradition in deciding disputes. Even in the
case of “dissonance” this is the case. Otherwise than Dworkin’s hermeneutics

would have it, however, there is much reason for dismissing the single-right-

'** See Chapter III of this study, at 3, where Perelman’s formulation as here noted is remarked
upon. See also 6C(2) of the same chapter.
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answer thesis, and preferring instead Hoy’s pluralism in terms of which the most

appropriate answer in the particular circumstances should be the objective.

4.4 Dissonance and the Development of the Common Law in Judicial Decisions:

The Theory in Practice

The cases discussed below illustrate some lines to be followed in giving a new
formulation to the common law. The manner of selecting an apposite element of
the “ready-made deviationist doctrine”, as also that of appealing to the construct of
“rational forensic deliberation” in doing so, is sought to be brought out in concrete

terms.

Foreign law — insofar as its appropriateness to the circumstances presenting for
resolution is clear — is incontestably part and parcel of the “ready-made
deviationist doctrine”. But it must be approached with circumspection. This point
was registered very clearly in Nortje v. Attorney-General of the Cape.'* Equally
manifest in taking the point was Tebbutt J.’s judgment in Part-Ross v. Director,
Office for Serious Economic Offences.”*® In S. v. Majavu,"" the court availed itself
very liberally of foreign legal materials in seeking to throw light on the problem
confronting it: Canadian law, the law of the United States of America, Australian
law, European law, Irish law, the law of the United Kingdom, and the law of New

Zealand. It is submitted that the jurisdictions to which recourse was had are not all

'*1995 (2) BCLR 236 ( C ) at 2401 and 247D.

%1995 (2) BCLR 198 ( C ) at 208D-E. See also Qozoloni v. Minister of Law and Order 1994 (1)
BCLR 75E at 80C.

"1 1994 (2) BCLR 56 (CkGD).



324

fully comparable to the South African legal setting. Marais J.’s cautionary
remarks in Nortje'* (decided after Majavu) might well be taken to berate the sort
of overzealous indiscriminate cosmopolitanism to which the jurist may tend in her

less guarded moments.

Mandela v. Falati '
This judgment has been discussed previously, with reference to the issue of value-

'** Here it is merely noted that the court took to a rule of American

competition.
law, enunciated in New York Times Co. v. United States,”> as an appropriate dis-

positive precept. That was the “ready-made deviationist doctrine” upon which it

relied.

Applying the metatheory, one might discern an appeal to the construct of “rational
forensic deliberation” in the court’s concern for “transparency” (“purpose”), as
also in its perception that concealment has led to the commission of appalling
crimes (“context of social realities”). The “narrative model” underlying the
proposed choice of “ready-made deviationist doctrine” proved equal both to
“purpose” and to the inclusive “context of social realities”. In addition, 1t allowed
of the processing of the “arrangement of facts” into “legal facts”, so as to make for
proper axiological performance. The court’s election of a “ready-made

deviationist doctrine” was accordingly an appropriate one.'*®

"2 See judgment at 2401F.

31994 (4) BCLR 1 (W).

%4 See under 3.3., above

'** 403 US 713 {cited at 8H of the report)

'** The court might conceivably have taken to another — equally appropriate —— deviationist
doctrine. Appropnateness would find its ascerfainment in terms of the metatheory.
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Qozoleni v. Minister of Law and Order '
This case is instructive as illustrating the use of wisdom already immanent in the
legal tradition, albeit partially submerged perhaps, as a “ready-made deviationist

doctrine”,

The “arrangement of facts” was uncomplicated. The applicant, relying upon the
right to information — and the right to equality — sought discovery of the contents
of a police docket in order to pursue civil proceedings against the state for

158

unlawful arrest and detention and an alleged assault. ™ The tenor of pre-

constitutional case law in respect of such matter was to uphold police docket

¥ The court held that these cases were no longer

privilege even in civil cases.
binding, as the claim of privilege requires justification in terms of the limitation
clause: the party seeking to withhold information must prove that such conduct
complies therewith.'®® In the result, it was held that the applicant was entitled to be

apprised of the contents of the police docket.'®'

Substantiation éf this result was already to be found in our law — as a matter of
qualified immanence. The observations of Jones J. in Mazele v. Minister of Law
and Order,'** a decision rendered prior to the commencement of the (Interim)
Constitution, may be said to have been appropriated by the court in the case under

k4

discussion as a “ready-made deviationist doctrine”.

*71994 (1) BCLR 75 (E).
"% See judgment at 78A-D.
'** See judgment at 89G-H. (See also headnote at T7E-G.)
1606
At 89 1-].
" At91 H.
121994 (1) SACR 406 (E), cited at 90H — 91C of the report.
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Applying the metatheory, one might discern an appeal to the construct of “rational
forensic deliberation”. Such deliberation would engage with the argument that not
to allow a plaintiff recourse to the relevant materials, the defendant all the while
being in possession thereof, would be manifestly unfair. (There were no longer
any criminal proceedings pending against the applicant, which, if there were,
might have justified some measure of violation of the principle of “equality of
arms” — to the extent allowed by the limitation clause.) This sort of argumentation
evinces a concern with substantive equality (“purpose”) as well as with the

“context of social realities”.'®

“Rational forensic deliberation”, further, would enquire whether the “narrative
model” underlying the proposed choice of “ready-made deviationist doctrine” is
commensurate with both “purpose” and the inclusive “context of social realities”.
(In addition, whether it allows of the processing of the “arrangement of facts” into
“legal facts”, so as to make for proper axiological performance.) If so, the court’s

election of the “ready-made deviationist doctrine” would be appropriate.'®*

Fedics Group v. Matus '
This is another judgment evidencing a degree of reliance upon the immanent

resources of our legal tradition. In short, the question to arise was whether

' See discussion under 4.2. 1, above.
1% See discussion under 4.2.1, above.
%1997 (9) BCLR 1119 (C).



327

evidence obtained in violation of constitutional rights was admissible — in this

case, in the context of proceedings in respect of unlawful competition. '

In its survey of the South African law of evidence, the court observed that in terms
of the traditional approach, evidence had been held to be admissible if relevant,

'*7 There was no longer

regardless of the manner in which it had been obtained.
any room for the application of this approach, with a new value-order inaugurated.
The court recorded its having been invited to follow the leads provided by S. v.

“® which laid down that in criminal proceedings, evidence obtained by

Motloutsi,'
deliberate and conscious violation of the constitutional rights of an accused should

be excluded in the absence of extraordinary excusing circumstances.'®

Attempting to formulate a principle to govern the situation at hand, Brand J. turned
his attention to the legal position both in South Africa and in several foreign
jurisdictions, the United States, Ireland, Australia, New Zealand and Canada.'”® It
would appear that the judge took counsel’s point that in the majority of countries
the courts retain a discretion to allow evidence notwithstanding its having been
obtained by way of a violation of constitutional rights.'”’ What the court was not
prepared to do, however, was to extend the principle enunciated in S. v

.17 . . . .
Motloutsi'’* to cover civil proceedings, those now under discussion.'”

' See judgment at 1200 G, 1200 1, 1221 D and 1221 E-F. (See also headnote at 1119 G-H.)
%7 See 1214 C-D.

'8 1996 (2) BCLR 220 (C), cited at 1218 G of the report.

" At 1218G. (See also headnote, 1199 1)

"° See judgment at 12146F

"' See 1218 F.

"2 Supra.
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Giving his reasons for refusing this extension, the judge drew pertinently upon the
immanent potenciality of the South African legal tradition. Such pointed up the
fundamental differences of principle between civil and criminal trials. In a criminal
case, the accused enjoys the privilege against self-incrimination, and has the right
to remain silent. Nor is he obliged to disclose documents bearing adversely on his
case. In a word, the state is required to prove its case without the accused’s

assistance.'”*

Matters are otherwise in a civil case. A litigant is obliged to disclose his case. He
is further required to discover all documents in their effect potentially detrimental
to his chances of success.'”” Moreover, the courts have the power to grant Anton
Piller orders — decrees of conceivably enormous consequence — upon a well-

founded apprehension of concealment or destruction of vital evidence.'”®

The immanent potentiality of our tradition thus militated against the applicability
of a rule such as Motloutsi’s n a civil case. It suggested rather a principle to the
following effect: if a litigant seeks to introduce evidence obtained by way of a
deliberate violation of constitutional rights, he will be required to explain why he
could not achieve justice through the ordinary procedure (including where
appropriate, the Anton Piller procedure).!”” In exercising its discretion, the court

will have regard to the type of evidence obtained."”® Evidence which could never

" See 1219 BT,

"% At 1219 D-F. (See also headnote at 1200 A-B.)

'"* At 1219 F. (See also headnote at 1200 B.)

"¢ At 1219 G — 1220 A. (Sec also headnote at 1200 B-C.)
77 At 1220 B. (Consult, too, headnote at 1200 C-D.)

"8 At 1220 C. (Headuote at 1200 D.)



329

have been lawfully obtained is opposed to evidence which would eventually have
been obtained through lawful means. With regard to the latter category of
evidence, the court would be far more likely to exercise its discretion in favour of

its admission.'”

In casu, the court held, the violation of the constitutional rights of dignity and
privacy was not conscious or deliberate.'® Further, the evidence was such as
would ultimately have been legitimately obtained.'®' For these reasons, the court

exercised its discretion in favour of allowing the tainted documents in evidence.'*

Upon application of the metatheory to this judgment, we see that the court took up
a “ready-made deviationist doctrine” as indicated by the immanent potentiality of
our legal heritage. In appealing to the construct of “rational forensic deliberation”
as a basis for justifying the appropriation of the principle at hand, one may point to
the various arguments from the respective distinguishing features of criminal and
civil proceedings advanced by the court. The content of such arguments derived

from the tradition, and went towards eliciting a dispositive principle.

Protea Technology Ltd. v. Wainer '®
This judgment may also be read as advancing resort to the immanent resources of

our legal heritage in handling situations of “dissonance”. It exemplifies a manner

7% At 1220 C-E. (Headnote at 1200 D.)

0 At 1221 G. (Headnote at 1199 H.)

'BUAL 1222 G.

'52 At 1223 F. (See also headnote at 1200 E.)
'®3 1997 (9) BCLR 1225 (W).
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in which a balance may be achieved between continuity and development in the

law.

The facts of the case were that the first respondent had acted in violation of a
restraint-of-trade agreement with the applicants, and that all respondents had
brought themselves within the scope of the delict of unlawful competition.'® The
applicants sought a final interdict restraining these activities, which was granted in

the result.'®’

The primary issue pertained to the admissibility of evidence adverse to the
respondents’ case obtained in contravention of the Interception and Monitoring
Prohibition Act, 127 of 1992 (by way of telephone tapping).'® In clearing this
first hurdle, Heher J. pointed out that although the Act made provision for criminal
consequences in respect of the manner in which the evidence had been obtained,

this did not affect its admissibility.'®’

Now the court in point of fact doubted that the first respondent’s right of privacy
had been infringed.'™ It nevertheless proceeded from the premise that it had

been.'*

On this assumption, it was necessary to decide whether evidence procured
on these argumentatively illicit lines was to be deemed inadmissible. This con-

stituted the core issue for determination in this case.

184

s See judgment at 1228 C. (Sce also headnote at 1225 1-1227 F)
SAU1228 Cand 1264 A — 1265 A.

" See 1233 BT

"7 See 1235 B-D and 1237 D-E.

"8 See 1241 G.

"% See 1241 G.
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Heher J. expressed the common-law rule as to admissibility as providing that all
evidence — however obtained — is admissible, subject to the court’s discretion to

190

exclude it. ™ The Constitution warranted a departure from this formulation. It

necessitated a balancing of interests; each case was to be considered on its own

facts.'*!

The judge maintained that evidence secured in breach of a fundamental
right was eligible for admission only if section 36(1) — the limitation clause —
permitted of such.'”® Heher J. appears to have stipulated for the application of a
boni mores test in this determination.'” In applying the test, he proposed that
“right-thinking members of society” would not censure the steps taken to the end

of the applicants’ self-preservation.'”* The evidence accordingly having been ad-

mitted, the applicants’ case had to succeed.'”

Analysis of the reasoning in terms the metatheory indicates the use of a “ready-
made deviationist doctrine” in the form of a boni mores test. This sort of criterion

lends itself most eminently to accommodating development within a framework of
continuity. This is so as the boni mores embody criteria of considerable flexibility.
“Rational forensic deliberation” would be capable of hamessing these criteria to
the best utility in the circumstances of any particular case. The standards of “right-

thinking members of society” provide a practicable compendium of starting points

%0 At 12411,

! See 1242 C-D.

92 AL 1242 B.

%3 See 1243 H.

194 At 1243 H-1.

' See 1264 A— 1265 A. See also headnote at 1227 E-G.
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— as well as evaluative measures in appraising conclusions — in an appeal to the

construct of “rational forensic deliberation”.

The boni mores, furthermore, constitute part of the immanent resources of our

legal tradition.

S. v. Botha ¢

The “Steyn” privilege was at issue in this case. On the basis of constitutional
imperative — and reflecting that the privilege was misconceived at its very
inception, there having been no good reason to depart from the holding in R. v.
H."" in the way the court did in R. v. Steyn'*® — Le Roux J. held that it could no
longer be sustained."”® The judge saw fit to adopt the principles laid down in the
Canadian case of R. v. Stinchcombe® as a framework for replacing the blanket

privilege.”"'

The “ready-made deviationist doctrine” upon which the court relied was South

African precedent — R. v. H. and S. v. Van J‘Iensb;urg202 - as well as foreign law — R,

203

v. Stinchcombe. It is noteworthy that the judge deemed it fit to establish a

measure of continuity with our tradition in seeking to dispose of the issue. As a

%1994 (3) BCLR 93 (W).
971952 (4) SA 344 (T).

"5 1954 (1) SA 324 (A).

"% See judgment at 120 B-C.
291992 LRC 69.

! See headnote at 95 F-G.
221963 (2) SA 343 (N).

* Supra.
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matter of fact, the foreign authority relied upon subsumes the principle articulated

in S. v. Van Rensburg ***

One may discern an appeal to “rational forensic deliberation” in the judge’s
perception that foreign decisions are to be treated with circumspection.205 The
construct in question would mandate an enquiry after the appositeness of a foreign
disposition to local conditions. Social realities would require to be taken into

account in determining appropriateness.

S. v. Melani **°
One may note that this judgment was criticized in Nombewu, supra.*”’ This does
not, however, detract from its value as illustrative of an appropriable modus

operandi.

The operative facts were these. The admissibility of certain pointing-out evidence

208

was at issue.” The accused was informed that he was not required to point

anything out.””

He was not warned, however, that any pointing-out evidence could
be used subsequently at criminal proceedings.”'’ Having met with constitutional

challenge, the evidence, the court held, should nonetheless be allowed.*'!

4 At 115B. This case is reported at 1963 (2) SA 343 (N).
2% At 110H.

%1995 (5) BCLR 632 (E).

27 Supra.

% See judgment at 634 G-J.

29 At 636 E. (See also headnote, 632 1)

% At 636 E-F. (See also headnote, 632 T)

! See judgment at 644 G.
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In reaching this decision, Froneman J. sought to establish continuity with parts of
our own legal tradition. In this respect, his reference to the decisions in S. v.
Forbes’'”> and S. v. Hammer" is worthy of note. Having regard to foreign
materials, the judge formulated what he called a “compromise approach”,*'* which
would cater for the legitimate interests of the accused as well as those of society at
large. In terms of this approach, the court was to have a discretion to exclude
evidence obtained in contravention of the Constitution, depending on the facts of

215

the particular case.”” The test to be adopted, the judge went on to proffer, is that

embraced in the Canadian criterion of “bringing into disrepute the administration

. . s 2
of justice”.*¢

Analysis of this reasoning upon the metatheory discloses that the court adopted a
“ready-made deviationist doctrine” taking the form of leads from South African

case law and materials emanating from foreign jurisdictions.

“Rational forensic deliberation” as a construct enmabled the court to select an
appropriate principle. The judge contended with the approach that evidence ought
to be admissible, provided that it is relevant (the old position in English law and

217

our common law).” " The factor telling against its adoption was its incompatibility

with value-systems premised upon written constitutions.*'®

221970 (2) SA 594 (C), cited at 642 G of the report.
*1994 (2) SACR 496 (C) , cited at 642 G of the report.
14 Qee 642 B.

2 At 642 B.

16 Qee 643 C-D.

37 See 642 A.

2% Gee 642 D-E.
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The court then turned to the general American approach that all evidence obtained

219

in an unauthorized manner was to be excluded. The circumstance that this line

of proceeding does not offer adequate protection to society weighed heavily with

the court in its refusal to sanction its adoption.”*’

These considerations pointed to the applicability of the “compromise approach” as
above outlined. Parallel processes were to be found in English statutory law, the

Canadian Charter, and the common law of Ireland and Australia.**!

We notice in the judgment, then, an appeal to “rational forensic deliberation” in
weighing up the advantages and disadvantages of the different modes of
proceeding, and 1n arriving in the result at a conclusion supported by what the

court found to be the best arguments of social policy.

Holomisa v. Argus Newspapers ***
This case has been broached earlier.”> Here we are concerned with the manner of
crafting a novel rule of the commeon law to supply the /acuna left by an elision of a

rule found to be incompatible with our constitutional enterprise.”**

Cameron J. endeavoured to establish some sort of continuity with our tradition in

fashioning a new rule of the law of defamation. In this regard, he referred to

*% At 642 B,

*% AL 642 E-F.

**! See 642 B-C.

21996 (6) BCLR 836 (W).

*® See discussion under 3.3. above, pertaining to the resolution of value-competition in the
common law.

#% See, especially, the Judgment at 859 ff.
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Nasionale Pers v. Long’> Hussen v. Post Newspapers**® and the writings of
Professor JM. Burchell®”’ in support of the negligence-based approach®®® to
defamation liability he was to adopt. (The judge, however, noted that these
“authorities” spoke in a context quite different from that in which the judgment
was being delivered, and expressly avowed his citation of them to have been

primarily in the interests of historical “continuity”.)

The court’s excursions into foreign materials are more interesting. Aspects of the
law of the United States were dealt with, their import in the end having been

discounted as inappropriate for implantation.”” Cameron J.’s treatment of the

0

decision of the Australian High Court in Theophanous’s case™’ seems to have

1

been far more favourable and sympathetic”®' That case laid down a

“reasonableness” standard, which the judge claimed to provide a basis for

protecting reputation and freedom of expression alike.”””

On this basis, the judge came to the conclusion that “a defamatory statement which
relates to free and fair political activity is constitutionally protected, even if false,

unless the plaintiff shows that, in all the circumstances of its publication, it was

»233

unreasonably made.”""(my emphasis)

** 1930 AD 87, cited at 863 C of the report.

251965 (3) SA 562 (W), cited at 863 F of the report.

7 See 863 H-1.

% See 863 C.

**? See judgment at 659 D fF,

2 Theophanous v. Herald & Weekly Times Lid. (1994) 124 ALR | (HC).
¥ See 862 E — 863 A.

7 See 862 G-H and 863 B.

3 At 864 B.
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The metatheory demonstrates the “ready-made deviationist doctrine” to have
comprised elements of both South African and foreign law. The construct of
“rational forensic deliberation” may be used to explain why, in overruling
Neethling v. Du Preez*** (which widened the common-law defamation action and
correlatively narrowed the ambit of freedom of expression, in apparent sympathy

233 Cameron J. was not prepared to go to the

with the reigning ideas of the day)
other extreme and approve the ruling in New York Times Co. v. Sullivan>® The
latter (American) decision very substantially underrates a public official’s right to

reputation by requiring the proof of “actual malice™ for success in a defamation

action.”*’

“Rational forensic deliberation” may also be discerned in the argument that the
new defence the court proposed was limited to the context of political activity.”®
A different dispensation may be appropriate in non-political discussion,”* for
example.

249 the case at hand was

It is significant that in McNally v. M & G Media, supra,
held to have been wrongly decided.”*! However this may be, its modus operandi is

superbly illustrative.

291994 (1) SA 706 (A).

23 See 849 E-H, and 848 D. See also 851 C-D. (Consult headnote at 838 E-F.)

26376 US 254 (1964), cited at 859 D of the report.

*7 See 859 D-E, and 861 A-B.

28 See the discussion in the Jjudgment at 864 {f on the ambit of the constitutional protection,
** Such an inference may be garnered from a reading of the judgment at 865 D-H.

1997 (6) BCLR 818 (W).

T ALB2S L
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4.5 Departure from an Ostensibly Innocuous Rule or Principle

Occasionally, axiological performance may require the amendment of a common-

242

law rule which is not “obdurate” on the face of it.”** This sort of contingency is

best illustrated by an example.

Kotze en Genis v. Potgieter °*

In this case, the court was called upon to decide on the enforceability of a covenant
in restraint of trade embodying restrictions on competition of duration and
location.*** It was urged by the respondents that the restrictions were unreasonable,
contrary to public policy and the public interest, and opposed to the
Constitution.”” It was contended that there should be a return to the position in
English law in terms of which a clause such as that at issue was prima facie
invalid, the onus resting on the party seeking to enforce it to demonstrate its

reasonableness.**

The court refused to accede to this argument, following instead the decision in
Magna Alloys and Research v. Ellis,**" where it had been held that such clauses are

prima facie enforceable, the onus of proving otherwise resting on the party

22 Consult, in this regard, Chapter III, 6A(2).

%1995 (3) BCLR 349 (C).

*** See judgment at 350 G-H. (See also headnote at 349 F-G.)
** See 350 1. (See also headnote at 349 G.)

f“ See 352 A-B.

71984 (4) SA 874 (A), cited at 350 1-J of the report.
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contending that they should not be enforced.>*® In the result, the judge held that

the covenant in restraint of trade at hand was in any event not unreasonable.**

Several comments suggest themselves. Firstly, section 26(1) of the (Interim)
Constitution, which provides for the protection of the right to engage freely in
economic activity and to pursue a livelihood, might by virtue of section 35(3) have
been permitted to prevail in its thrust over the argument from sanctity of contract.
The classical-liberal premises of that argument, presupposing antecedently free

and equal bargaining agents, are difficult to sustain.**

Next, the question of competing values may have been resolved by arguing that in
the circumstances of the case, the value of substantive equality (and “social
Justice”) was most clamant for protection in the light of the overall constitutional

scheme.*’!

By giving meaning to the notion of “substantive equality”, one might
reverse the priority — so that “freedom of trade” may enjoy precedence over

“sanctity of contract” in approaching restraint clauses.”*”

Finally, on the application of the model to these issues, one may find the “ready-

made deviationist doctrine” in English law. The rule at issue has been stated

> AL 350 I-J.

*¥ See 353 A-B: “Ten slotte wil ek net opmerk dat al sou die bewyslas op die applikante gerus het,
ek geen huiwering sou gehad het om te bevind dat hulle hul daarvan gekwyt het nie.” (See also
headnote at 350 D-E.)

0 See Chapter V, 2.3.2, of this study — where the liberal-communitarian debate is given coverage —
for elaboration.

**! This proposition, it will at once be appreciated, harks back to the discussion above of the
Concorde Plastics and Holomisa cases.

*% See in this regard Van Aswegen “The Implications of a Bill of Rights for the Law of Contract
and Delict” 1995 11 SAJHR (1) 50 66-7, where the author considers this a possibility. Van
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above. And its appositeness to current circumstances would require to be “proved”

with reference to the notion of “rational forensic deliberation”.

IL. A THEORETICAL BASIS FOR APPROACHING

CUSTOMARY LAW

In speaking of customary law, one should not lose sight of its pervasive
significance in the lives of millions of South Africans. Justine White’s comments
in this context are of interest.**> So , too, are those of Albie Sachs (presently a
Judge of the Constitutional Court), who has appealed for a “special tolerance” to

be manifested towards customary law.>**

Two edifying precepts should be noticed. Firstly, the junist is to be on her guard
against accepting the various black-letter versions of indigenous law*** as faithful
representations of the true indigenous-law position. Secondly, she ought to
consider that the issue clamant for resolution may possibly demand a disposition in
terms of indigenous rather than western law, her more profound immersion in the

latter tradition notwithstanding. With regard to the implementation of this second

Aswegen records that participants m the market are rarely economic equals. She says that this 15
especially true as regards the position in contemporary South Africa (Ibid 67).

*%* See White “Constitutional Litigation and Interpretation, and Fundamental Rights” 1994 Annual
Survey of South African Law 24 44: Justine White reflects that in the year under review (1994), the
courts did not show themselves to be appropriately receptive to the values of the mdigenous
eoples.

** As cited in Bennett Human Rights and African Customary Law: Under the South African
Constitution {1995) 21. See also 21 n 82.
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precept, the enactment of statutory provisions regulating internal-conflict-of-laws

X . . 56
questions may prove of considerable assistance.”™

(1) THE RELEVANCE OF THE MODEL

Applied to the indigenous-law milieu, the model as purveyed requires adjustment
In one or two important respects. In essentials, however, it retains the form it bears

n 1ts common-law applicability.

1.1 The Appeal of Gadamer

The pre-colonial law, according to Van Niekerk, represents the purest form of

257

indigenous law.””" The repressive agencies of colonialism and apartheid, as well

as misunderstandings engendered by looking upon that law through western
spectacles, made for its distortion.”® At grassroots-level, where development took
place free from western influence, there was no substantial divergence from the

259

fundamental jural postulates underlying the law.”” The “norms in action”, the

#*° In this regard, one thinks of the law reports of the (erstwhile) Native Appeal Court, for example.
Also coming to mind are textbook versions of customary law, written by white officials earlier in
this century. See, generally, in this regard, Chapter V, at 3.3.(5).

¢ See, in this regard, Van Niekerk The Interaction of Indigenaus Law and Western Law in South
Africa: A HistoriCal and Comparative Perspective (unpublished LLD. thesis) (1995) 327-8:
“(Clertain and detailed rules for the intemnal conflict between mdigenous law and Western law
should be legislated. These rales should take cognisance of indigenous mechanisms to resolve
mtemnal conflicts. These mechanisms should not be ignored, regardless of whether they are legal
rules or mere conflict sensitivities”,

*" Van Niekerk op cit 52: “As far as can be determined, pre-colonial ndigencus law is the purest
possible form of indigenous law”.

¥ See Van Nickerk's thesis passim.

> Ibid 325
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“living law”, reflected at each point the influence of novel social circumstances,

while remaining faithful to the basic axioms of the system.®

Now, it would be considered by Gadamer that those “prejudices” which derive
from the tradition as it developed naturally are “legitimate”, while those which

' The Constitution

inform the jurist’s point of view from the distortions are not.*
presents an opportunity for a revision of the jurist’s subliminal perceptions — for a
re-appropriation of the tradition and of those “prejudices” it sponsors, and for a
repudiation of those informed by the distortions.”®* This might be possible should
the values the Bill of Rights entrenches be interpreted in their proper cultural
perspective, and in accordance with the underlying jural postulates of indigenous

law 2%

Gadamer may be appropriated as arguing for the potentiality of these jural
postulates to cater for a diversity of novel social circumstances. And this is indeed
what was demonstrated where indigenous law was allowed to develop naturally as
a “living law” in harmony with its underlying postulates. Today, if a problem out
of the ordinary were to arise, a “fusion of horizons” would allow for a proper
determination in the particular circumstances. The “integrity” of the jural postu-

lates would remain uncompromised by their “responsiveness”.>*

260

This seems to be Van Nickerk’s peneral perception. Ibid passim.

*! See discussion of Gadamer in Chapter 11 of this thesis, at 3.4.

%2 See in this regard the exposition of Gadamer in Chapter 11, 3.4. See also Chapter V of this
thesis, at 3, where the relationship between the Constitution and indigenous law is discussed.
Further consult 4.2 of the same chapter.

%% See Chapter V of this study at 3 and 4.2.

*6% This would be Gadamer’s standpoint.
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1.2 The Appeal of Habermas

In the context of the development of the common law, the variant on the
Habermasian theme that was proposed is the construct of “rational forensic
deliberation”. In the case of “dissonance” in indigenous law, it is considered that

»265 among community assessors and

there 1s no substitute for “actual deliberation
indigenous-law experts in the interests of eliciting the proper amalgam of “living
law” and indigenous jural postulates®*®® for disposing of the matter. This is so
because the context of the discussion may be alien to the “outsider” judge. Criteria
of justification which she might invoke in appealing to the construct of “rational
forensic deliberation” may be entirely irrelevant in that context. Needless to say,

“actual deliberation” is a very situation-specific version of the Habermasian

programme.

L1.2.1 Access to “Living Law” and Indigenous Jural Postulates: Processual Aspects

How 1s “actual deliberation” along these lines to be secured? The following are
ventured as proposals. First, the Bench should be appropriately constituted®®’
(perhaps as a collegiate bench), with both indigenous-law experts and non-expert
representatives of the community hearing the case, together with the presiding
officer. The non-expert representation would modulate expert opinion with regard

to the indigenous jural postulates, ensuring that such opinion is not subversive of

268

See, in tus regard, Chapter 111, at 4.3.2. Further consult 6C(4) of the same chapter.
*%¢ The reader is referred in this regard to Chapter I1I at 6C(4).
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wholesome general lifestyle-arrangements as expressed in the “living law”. In
their turn, the experts would undertake to secure that the non-expert portrayal of
the "living law” is a faithful one. They would also seek to align that “living law”

with the indigenous jural postulates.

Second, the presiding (“outside”) officer should assume the role of “referee” in
securing proper input from both the indigenous-law experts and the non-expert
representatives. She should seek to ensure that the conditions of dialogue are fair,
and that each of the participants has an appropriate opportunity to advance and

defend assertions.”®®

(2) METATHEORY OF CUSTOMARY-LAW APPLICATION

(1) As elsewhere, axiological performance in customary law is mediated
via the notions of “purpose” and “existential context”. “Purpose” here
entails, however, that (i) the values enshrined in the Bill of Rights
should be interpreted in their proper cultural perspective (and with a

269

view to bringing the law in step with its own jural postulates);”” and

that (i) the concerns of justice be addressed by laying emphasis on

27 There has recently been talk on the television news of instituting “community courts”. It is
unclear to me precisely what are the mandates of these mstitutions. If they are entrusted with the
ggplicaﬁon of indigenous law, 1t is to be recommended that they be appropriately constituted.

" Section 180 (c) stipulates that national legislation may provide for the participation of people
other than yudicial officers in court decisions. The enactment of appropriate statutory measures to
the end of implementing the proposals in the text may be a recommendation, and may be
undertaken in pursuance of this subsection.

*** The diffuse postulate of the “harmony of the collectivity” sponsors a concern with several
specific jural postulates: status order; family idea; common-kin principle; hamlet spirit. These
constitute important premises for legal reasoning m indigenous law. (See Van Niekerk
(unpublished LL.D. thesis) op cit 196.)
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reconciliation, and the restoration of harmony®”’ in the community.
(The “twofold purpose” of servicing the design of the Constitution and
catering for the exigencies of “justice” speaks respectively to each of

these entailments.)*”’

These comments suggest a “new hermeneutical consciousness” of a
somewhat different complexion from that operative in dealing with
common-law materials (or statutes in general). It embodies appreciably
distinctive perceptions of human rights, and of the notion of “justice”.
In fact, 1t 1s only from within the framework of reference of the
autochthonous world-view that the “new hermeneutical consciousness”
is here capable of full realization. (Hence the recommendation of

community participation in the taking of decisions.)

The “pre-understandings” (“prejudices™) deriving from this “conscious-
ness” make for a proper understanding of customary law and its

processes.

Further, with regard to “purpose”, one should not forget that the norms
of public international law®’> should be harnessed in imparting a

natural-law fragrance to the interpretation of customary law. But —

27 It has been said that the emphasis in dispute resolution in customary law is not so much on law
and order m the western conception as on the resolution of the distwbed equilibrium in the
community. Justice in the indigenous-law context must therefore be taken up in a rather different
sense from that suggested by the equilibration of conflicting rights. See David and Brierley Major
Legal Systems in the World Today (1978) 508 for the first proposition,

*! Consult, generally, Chapter V at 4.2, in this regard.
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importantly ~ these norms should be construed within the indigenous

cultural context.*”

(2) “Existential context” is a reference to the inclusive “context of social
realities” (of which the “arrangement of facts” presenting for
determination are to be deemed a component). The “context of social
realities” in indigenous culture relates most notably to such issues as:

(1) transparency in public dealings;*’*

(i1) a concern for “community” (“ubuntu”);

(i)  the human, social and economic aspects relevant to the
determination;

(iv)y the high importance of human dignity (and substantive

275

equality);”” and

(v)  liberty as it is understood in indigenous law.>”°

(3) “Purpose” subsumes a commitment to the inclusive “context of social
realities”. The matters itemized as (2) (1)-(v), above, are issues to which

the design of the Constitution is to be perceived as committed.

(4) The “norm” and the “arrangement of facts” are more intimately

interrelated than is the case with western law. A “narrative model” of

#72 This should ensure the compliance of indigenous law with internationally accepted noms and
standards.

*”* The norms should therefore receive a very context-specific interpretation.

! Transparency was an important indigenous-law principle. (See Van Niekerk op cit 278, for
mstance.)

** Human dignity was very highly prized in indigenous law.

%7 Liberty must not here by understood in the western sense.
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typifications of action, loaded with tacit social evaluations, links the
two — making, if you will, for subsumption or non-subsumption, as the
case may be. (The words “if you will” are used advisedly, because the
autochthonous administration of justice does not conceive of the
application of a rule known in advance to the facts of the case as

typically a part of the enterprise.)

The “twofold purpose” (committed to the “context of social realities”)
may make for a new “pre-understanding” — a modification to the
evaluative dimension of the “narrative mode]”, in other words. And
“subsumption” (if one is so inclined to speak of it) may possibly
proceed where previously it did not — and conversely. (Because the
“context of social realities” is one to which “purpose” subsumes a

commitment, that “context” may effectuate quite the same thing.)

When we speak of the evaluative dimension of the “narrative model”
(“pre-understanding™), and the modification it may undergo (making
for a new “pre-understanding’), we are alluding to conceptions intrinsic
to the culture concerned. rHomologues of such conceptions, if enter-
tained by the “outsider” judge, Ihay prove misleading. The partici-
pation in the decision of experts and assessors drawn from the

community accordingly seems to be essential.*”” *’®
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See the discussion under 1.2.1., above.
Chapter V at 4.2 should be consulted on these matters in general.
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(7) Finally, one has to do with the case where the formulation of an
indigenous-law principle frustrates axiological performance. (Here one
thinks of a textbook-formulation, for instance — one which embodies a

19 D4 : : : M : 198 | , 279
“distorted” version of indigenous law.) This signals “dissonance”.®

“Dissonance” suggests the appropriation of a “ready-made deviationist
doctrine”. The latter would consist in an amalgam of (i) indigenous
jural postulates (to the degree that these are not disruptive of
~wholesome general lifestyle-arrangements as expressed in the “living
law”) and (i1) the “living law” itself. Such a deviationist doctrine is to
be identified by “actual deliberation” (among indigenous-law experts

and community assessors) as discussed above.?*

(3) “MITTELBARE DRITTWIRKUNG” IN INDIGENOUS LAW

Upon the assumption that the evaluative dimension of the “narrative model”
underlying the customary-law principle is substantially assimilable to the “novel
prejudice horizon” (as implicitly purveyed in the metatheory under points (1) — (6)
above), “mittelbare Drittwirkung” would seem to be indicated as the manner of
development of the norm. As a matter of fact, points (1) — (6), above, secure the

effectuation of this indirect approach.

77 See (4) below.

" 1t is submitted that both indigenous-law experts and non-expert community representatives
should give their input in the identification of the amalgam in question. And this, 1 submit, should
be done along the lines described under 1.2.1., above .
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Sachs J. has proposed that the indirect approach to the development of customary
law would enable courts closer to the ground to bring it into line with the

s - - 281
Constitution on an incremental, case-by-case basis.

According to Bennett, “living” customary law is pervaded by generalized norms,

282 These norms

usually characterized by a requirement for reasonable behaviour.
provide a point of entry for the infusion of the values entrenched in the Bill of
Rights — read in their proper cultural perspective.”® “Reasonableness” in
indigenous law is not what the term signifies in the general South African law, and

is therefore to be informed by these values as thus read.”®* It is a concept informed

by the public policy and boni mores of a culturally different community.

All in all, it seems as if “mittelbare Drittwirkung” along these lines would best
secure the objectives both of constitutionalism and of indigenous-cultural
preservation. The approach would, it is suggested, enhance the legitimacy of our

new value-compendium in the sight of those still living by traditional institutions.

4) SELECT CONCRETE INSTANTIATIONS OF PROCEEDING

IN CASES OF “DISSONANCE”

**! See the judgment of Sachs J. in Dy Plessis v. De Klerk 1996 (5) BCLR 658 (CC) at 740 E-G.

%2 In the same judgment, Mokgoro J. cites Bennett as maintaining that customary law “is pervaded
by generalized nomms, usually characterized by a requirement for reasonable behaviour, which
provide a starting point for the introduction of fundamental rights”. (Quotation from Bennett in
Judgment fbid 735 1-J (n 9). Professor Bennett clarified this point for me, saying that the customary
law in contemplation is that as it obtains in the commumnity, not such as finds expression in written
and codified form. See also Chapter V, n 143.

* Seen 282, above. Consult also Chapter V, 4.2 (iv) and (v).
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4.1 General

In interpreting indigenous law in line with the imperatives of the Constitution, the
jurist should endeavour to conform that law to its own basic axioms. These
axioms differ from their counterparts in western law. Whereas starting points for
legal reasoning in systems subsumed by the latter category place emphasis on the
maintenance of “law and order” and foster individualism to a degree that is
sometimes conducive to alienation, the axioms of legal justification in indigenous
law stress the aspirations of communal equilibrium. Ubuntu and concern for
“community” is not the less solicitous for the interests of the individual, as a
human being with inherent dignity, for its want of a conception of the person as a

monadistic entity.

Under this head we deal with “dissonance”, as alluded to in terms of point (7) of

the metatheory, above. In this instance, an extant version of indigenous law

(usually “distorted”) frustrates axiological performance.

With this prelude, we turn immediately to some illustrative scenario-delineations.

4.2 Specific Examples

4.2.1 Van Niekerk instances the legal position as regards capacity to litigate as a

case showing up the way in which misunderstandings became entrenched in the

284

The values m the Bill of Rights require to be interpreted in their proper cultural perspective.
They ought not to be deployed in their western appropriation.
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law, and furnishes suggestions as to the manner in which the situation should have

been handled.

In the pre-colonial law (the most pristine form), all the members of a group were
represented by the family head in legal and social matters. This did not mean that
in so doing he acted in his own interests.”® White officialdom, however,
misunderstood what was actually occwrring. The enactment of the Black
Administration Act, 38 of 1927, bears this out very amply. In seeking to codify in
writing the indigenous law as they perceived it, they laid down that the women

were perpetual minors, only the men having full legal capacity.”®

Van Niekerk comments that had the indigenous jural postulates informed the line
of development of the law, no distinction would have been drawn between men
and women as regards capacity to litigate.”®’ Even in western terms, the law would

have been non-discriminatory.

4.2.2 There are some who contend that the institution of bridewealth (marriage

288

goods) “objectifies” women.”™* In the pre-colonial law, bridewealth served, among

9

other things, as a symbol of the bond between the two families”® Today,

however, the institution has taken on a commercial character; it contributes to the

subordination of women, and jeopardises their financial security upon divorce.”*"

**% Van Niekerk op cit 303.
2% Ibid. See also 3031 152.
7 Ibid.

88 Ibid 299.

9 Ibid

0 Ibid 300.
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The solution to this problem, Van Niekerk argues, is to be found along the lines of
the adaptation of the institution in accordance with its underlying indigenous-law
principles. We would, then, retreat from the notion that the marriage goods are to
satisfy the immediate economic needs of the woman’s group. We would, further,
move away from the idea that the institution justifies a husband’s refusal to support
his wife and children upon divorce. We would also retreat from the perception that
it is no more than a purchase price for the woman.”' In conformity with the pre-
colonial symbolic function of bridewealth noted above, the woman would no
longer readily be looked upon as an economic commodity.”> Thus conceived, the

institution would no longer be unfairly discriminatory.

4.2.3 Pre-colonial indigenous law and its jural postulates argued in favour of the
protection of the dignity of children, and their physical and emotional welfare.
Van Niekerk urges that urbanization and altered social and economic
circumstances require that the law once again be adapted so as to conform it to its

jural postulates in this respect.””

4.2.4 The circumstance that the head of the family represents the group has

conduced to the misconception that the husband is the owner of individual

property, and accordingly that the wife has no proprietary capacity.””*

> Ibid.
*2 Ibid The amount of bridewealth to be paid “would again take on reasonable proportions”.
(Ibid).

* Ibid 292.

4 1bid 303.
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In pre-colonial law, both men and women have a limited proprietary capacity.295
(Concededly, the head of the family represents the family and administers its

%6 In practice, the courts granted men full

property for the family as a whole.)
proprietary capacity (not so, the women).””” Van Niekerk proposes that this mis-
apprehension as judicially entrenched falls to be cured by extending women’s
proprietary capacity, in order to bring it on a par with that of men.*® If this is
done, the rule will be re-aligned with the indigenous jural postulates.”” Tt would,
further, be attuned to the prevailing market economy and changed

circumstances.”” It may be possible in this way to address the issue of discri-

mination on this score.

4.2.5 Claims for maintenance within the same agnatic group are unknown in
indigenous law.*' The principle is that everything in the group belongs to all
members communally; the group should provide for the needs of each of its
members.*** It was never intended that children should be destitute when their

father died *®

In the light of changed circumstances — and, in particular, having regard to the

development of individual ownership (at least for men) — the rule would indeed be

3 Ibid 319.
6 Ibid.
7 Ibid.
% Ibid.
9 Ibid.
00 rhid
' Ibid 321,
02 Ibid,
9 1pid
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discriminatory against children.** Van Niekerk proposes that a solution is to be
found in changing the rule — so as to give the child an enforceable claim against

305

his father’s estate””> Such a solution would bring the rule more in line with

underlying indigenous-law principles.*”’

4.2.6 As pointed out in 42.5 above, the notion of an enforceable right to
maintenance within the same agnatic group was foreign to indigenous law.>”’
With reference to the underlying jural postulate that the extended family should be
continued through its members, and to the “family idea” that members should be
physically and emotionally supported by the group,*® it may be decided that a son
who has been adopted by a woman according to indigenous law has an action
against the estate (in the western sense of the word) of the deceased adoptive
309

parent.” Such a holding would bring the indigenous law into re-alignment with

its underlying jural postulates.*'°

4.2.7 In the pre-colonial law, widows and children cannot inherit. This is
because of the principle of universal succession through the oldest male. The latter
did not succeed in his personal capacity, but for the benefit of the family as a

whole. Security for widows and children was thus afforded.!

O Ibid.

% Ihid.

% Ibid.

7 See 4.2.5., above.

% Ibid 290,

" Ibid 289.

" Ibid 290. In this regard, the reader is referred to Van Niekerk’s discussion of the decision in
[{fwana v. Santam Insurance Co. Lid. 1993 (4) SA 771 (Tk) at 289-90 of her thesis.

* Ibid 301,
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Over the years the concept of individual ownership by men evolved.’’” (The
concept of an estate belonging to an individual is foreign to the pre-colonial
law.)3 13 By reason of the extended-family dimension, if the court in the event
decides that a widow can indeed inherit, a specific amount should be indicated,
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taking into account the other dependants.”” (Alternatively, the court may rule that

the widow and the other dependants have a claim for maintenance against the

estate. )’

Van Niekerk contends that if in a particular case, the widow and children are
destitute, the court should intercede on their behalf as outlined above.*'® It would
be mappropriate to apply western law simply because individual property is at
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issue. The law should be developed in its proper cultural perspective, and in

line with its underlying jural postulates.®'®

It is agreed with Van Niekerk on these points (4.2.1-7), subject to the reservation
that the changes she recommends do not disrupt any wholesome general lifestyle-

arrangements (as expressed in the “living law™).

The mnotion of *“actual deliberation” is relevant in cases of “dissonance”.
Indigenous-law experts and community assessors (nom-expert community

representatives) would collaborate in the identification of a proper amalgam of (i)

2 1bid 302.
* Ibid.
314 rhid.
S Ihid.
Y8 1bid.
7 Ibid
8 Ibid.
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indigenous jural postulates (to the degree that these are not disruptive of
wholesome general lifestyle-arrangements as expressed in the “living law”) and

- (ii) the “living law” itself, as the appropriate dispositive deviationist doctrine.
SUMMARY AND CONCLUSIONS

(1) The common law and customary law cannot be dealt with on an
interchangeable basis. This is because the premises from which they derive
are wholly divergent.

(2)  So far as the common law is concemned, the approach to be adopted
(assuming the compatibility of the rule or principle at issue with
constitutionalism) is very much the same as that applicable in respect of the
interpretation of statutes. Of course, there is here no “statutory purpose” to
be serviced. Furthermore, the processes of ingression and purposive-
definition, very i;nponant in legislative construction, do not find any place
in the enterprise. But the process of effectuation is as applicable to the
common-law, barring any concern with maxims or canons of construction.

And axiological performance proceeds in virtually identical fashion.

(3)  Where a rule or principle of the common law for one or other reason
frustrates axiological performance, a departure therefrom may be
warranted. In order to fill the lacuna, the jurist should seize upon a “ready-
made deviationist doctrine”. She should appeal to the construct of “rational

forensic deliberation” as a yardstick for determining the adequacy of such



(4)

(5)
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doctrine to “purpose” (the design of the Constitution and “justice”) and
“social realities” (including the “facts”). Circumspection is required in a
high degree. And prospective overruling, depending upon the circum-

stances, may be indicated.

In the case of customary law, the assumptions the jurist brings to bear upon .
her perceptions are informed by a “new hermeneutical consciousness” of a
somewhat different complexion®'” from that operative in dealing with
common-law materials (or statutes in general). For this reason, proper
axiological performance may here require input in the form of community

participation in decision-making.

Where the formulation of an indigenous-law principle frustrates axiological
performance (here one thinks of a textbook-formulation, for instance,
which embodies a “distorted” version), one has to do with “dissonance”. In
this event, a “ready-made deviationist doctrine”, consisting in an amalgam
of indigenous jural postulates (to the extent that these are not disruptive of
wholesome general lifestyle-arrangements as expressed in the “living law™)
and the “living law” itself, might be appropriated. Such a deviationist
doctrine is to be identified by way of “actual deliberation” among

indigenous-law experts and community assessors.

As with the interpretation of statutes, the processes pertaining to the development

of the common law and customary law as here outlined might be used both as an
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ensemble of guidelines, and as a criteriological basis for the analysis of court

decisions bearing on these matters.

AN ENDNOTE

This study has reached its conclusion. [ts objectives having been to delineate a
theoretical basis for the construction of statutes, and the handling of common-law
and customary-law sources, it is hoped that it has succeeded to some extent in
meeting them.

One may conceive of a theory as a tool or instrument, a means of approach.
Armed with such a means, the jurist is better able to execute her functions than she
would be if she were content to proceed upon a casuistic, unco-ordinated basis. It

has been said that nothing is quite so practical as a good theory.

Instances have been furnished in the course of this chapter of the theory in its
practical dimensions. Its utility as a tool has been demonstrated at several distinct
points. This is not to say that it is without its shortcomings. Refinements as
suggested by constructive criticisms would most certainly amplify its value.
Indeed, among the indications for further research would be studies undertaken to

the end of /elaborating just such refinements.

If this study has by some unfortunate turn not accomplished quite everything it was
proposed at the outset to achieve, it is to be hoped that it has nevertheless

succeeded in dispelling once and for all the misapprehension that the juridical

*” Refer, in this connection, to Chapter V at 3.2 (and 3.1).
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enterprise is a process from which value-considerations may be divorced.
Unhappily, our pre-constitutional jurisprudence to a large extent misconceived its

role on this score. The stage has now been set for perceptual correction.
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