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employees on whose behalf such bargaining will be conducted.44
5.2.2 Dispute Resolution Procedures45

Collective agreements often contain dispute resolution procedures for the settling of dis-
putes between the parties.46 In terms of some of these procedures, the parties must first
attempt to resolve the dispute themselves.4? Where this is unsuccessful, some of these
procedures prescribe that the dispute must be referred to the bargaining council48 and,
where it cannot settle the matter, it must be referred to a mediator or an arbitrator.49

Textile Industry Forum® (1992) 3 (23) South African Labour News 5; "Clothing Workers Push for Restructur-
ing" (1992) 3(25) South African Labour News 1-2 and "Sactwu Gains on National Forum" (1992) 4(4) South

African Labour News 4). On 3 March 1992 Kellogg and the FAWU signed an agreement which included a

formal commitment to a national food industry forum (see "Fawu Moves Towards National Forum® (1992)

3(18) South African Labour News 5 and "Movement on Food Forum" (1992) 3(21) South African Labour
News 8). CWIU also demanded centralised bargaining for the petroleum industry (see "CWIU Strike at Gen-
ref (1992) 3(21) South African Labour News 9 and "No Agreement on Ol industry Forum® (1992) 3 (23).
South African Labour News 6), The Labour Relations Act, 1995 unequwocally subscribes to centralised

bargaining (see par 4.2.5 of chapter 4 where this matter is discussed).

44This is also referred to as the "bargaining unit®. In terms of clauses 1(c) and 2(a) of the Agreement for the
Knitting Industry, Transvaal published as notice R 3124 in Government Gazette 14395 of 13 November
1992, the agreement is only applicable in respect of employees who are employed in the knitting industry in
certain prescribed areas at wages prescribed in the agreement. The industrial court held in Amalgamated
Engineering Union of SA & Others v Mondi Paper Co Ltd (1989) 10 ILJ 521 (1C) at 525D-E as well as Biack
Allied Workers Union & Others v Edward Hotel (1889) 10 ILJ 357 (IC) at 372E-H that the collective bargain-
ing parties must determine the bargaining unit and that it is not something which should be determined by
the court. However, in Natal Baking & Allied Workers Union v BB Cereals (Pty) Ltd & Another (1989) 10 ILJ
870 (IC) at 873F-H the industrial court held that the court was not entitied, as a matter of course, to
determine the bargaining unit although circumstances may exist which would warrant such interference.

455e¢e par 4.2.10 of chapter 4 in which the dispute resolution procedures provided by the Labour Relations
Act, 1995 for disputes about the exercising of any of the statutory coliective bargaining rights are dis-
cussed..

46This is in accordance with the Labour Relations Act, 1995 which subscribes to voluntarily agreed
dispute-resolution procedures (see par 4.2.10 of chapter 4 in this regard).

47In this regard, the procedure may provide for a declaration of a dispute by one of the parties and a
response from the other. Thereafter, the parties must endeavour to settle the dispute and, in this regard,
agreement must reached on the number of meetings to be held (see clauses 14.1-14.3 of the Recognition
Agreement between Mercedes-Benz and NUMSA).

48gee, for example, clause 39 of the Building Industry, North and West Boland: Main Agreement published
as notice R 805 in Government Gazette 16452 of 9 June 1995.

49bid.



206
Scope and Content

Other procedures circumvent the statutory collective bargaining structure and prescribe
that the dispute must be referred directly to mediation or arbitration.50

5.2.3 Matters Relating to Industrial Action51

The regulation of industrial action through collective agreements is in accordance with
the provisions of the Labour Relations Act, 1995.52

Certain collective agreements contain strike procedures or rules.53 Often, these proce-
dures are essentially in line with the requirements of the Labour Relations Act, 1995 for
protected strike action.94 There are, for example, agreements which curtail the
employers’ right to dismiss workers who participate in unprotected strike actiond3 in that
they must first allow the trade union to intervene and endeavour to convince the workers
to desist from such action.56 A number of collective agreements prohibit employees

50This is what the Transvaal Provincial Division, Nehawu and COSATU agreed to in their agreament con-
cluded on 25 September 1992 (see "Accord Ends Nehawu Strike® (1992) 4(7) South African Labour News
4).

S1See chapter 6 where industrial action by employees is discussed and chapter 7 where industrial action
by employers is discussed.

52gee s 65(3) which gives effect to the provisions of a collective agreement regarding participation in a
strike or a lock-out or in any conduct in contemplation or furtherance of a strike or lock-out. The Act also
gives effect to the procedures regulated in a collective agreement in respect of a strike or lock-out (see s
64(3)(b) which stipulates that the Act's procedures for a strike or lock-out do not apply if the strike or lock-
out conforms to the procedures in a collective agreement). It also gives effect to collective agreements
which prohibit a strike or lock-out in respect of the issue in dispute (see s 65(1)(a)).

53gee, for instance, clause 14.8.2 of the recognition agreement between Mercedes-Benz and NUMSA. In
terms thereof the union must give the company at least 72 hours’ written notice of the commencement of
industrial action and the employees participating in the industrial action must not in any way hinder access
to ar exit from the premises by any vehicle or person. Furthermore, the emplayees participating in the
industrial action must leave the company premises when requested to do so by the company. In addition,
employees engaged in industrial action must do so without disrupting ongoing operations and must
behave in an orderly manner and may not damage company property or the property of other employees
or customers of the company. Also, the demand by employees or the union giving rise to the industrial
action must relate to the collective relationship between the company and the union or to the employment
relationship between the company and its employees, and must be capable of being resolved by the con-
clusion of an agreement between those parties which will be legally binding on them. Lastly, the industrial
action must be legitimate and reasonable.

54Seq s 64 which deals with the right to strike and s 65 which sets out the limitations on this right. See also
pars 6.3.3 and 6.3.3.1 of chapter 6 where these matters are discussed more fully.

55in terms of s 68(5) of the Labour Relations Act, 1995.

563ge clause 14.8.3 of the Recognition Agreement of Mercedes-Benz and NUMSA in terms of which
Mercedes-Benz must give the union 72 hours' notice to remedy the breach of the conditions so that
- workers participating in industrial action are not dismissed. This requirement is in line with the requirement
in clause 6(2) of the Code in terms of which the employer must give the strikers an ultimatum.



207
Scope and Content

from striking and employers from locking their employees out about any of the matters
covered by these agreements.57

Some collective agreements contain picketing rules.58 The Labour Relations Act, 1995
makes specific provision for picketingS9 and gives effect to picketing rules agreed to by
the employer and the trade union.60 The Constitution also affords everyone the right to
picket.61 Accordingly, such collectively agreed provisions are valid in terms of both the
Labour Relations Act, 1995 and the Constitution.

5.3 MATTERS RELATING TO THE INDIVIDUAL EMPLOYMENT RELATIONSHIP
5.3.1 Preconditions to Employment52
Collective bargaining has been utilised to limit or restrict the ability of the employer to

employ employees of its choice. There are, for instance, collective agresments which
stipulate minimum ages for employment.63 Certain collective agreements also stipulate

573ee, for example, clause 23 of Building Industry (Transvaal): Gauteng Agreement published as notice
2132 in Government Gazette 17690 of 27 December 1996 and clause 24 of the Building Industry (Trans-
vaal) Main Agreement published as notice R 1994 in Government Gazette 16095 of 19 November 1994.

58in terms of clause 3.4.1 of the Code of Conduct employees have the right to peaceful picketing provided
that such picketing takes place under the auspices of the union and is conducted in accordance with rules
agreed at mine level as to designated areas; numbers of people participating in such picketing and con-
duct of pickets (see also “NUM and Anglo Sign Historic Accords" (1992} 4(1) South African Labour News
3).

59gee s 69.

60See s 69(4).

61See517.

62g50e par 3.2 of chapter 3 where the preconditions stipulated by the legislature are discussed.

6350me of the agreements (see clause 9 of the Main Agreement for the Tearoom, Restaurant and Catering
Trade, Witwatersrand published as notice R 412 in Government Gazette 13038 of 1 March 1991 and clause
14 of the Main Agreement for the Diamond Cutting Industry published as Notice R 1648 in Government
Gazette 14047 of 12 June 1992) stipulate the same minimum age as that prescribed by s 17 of the Basic
Conditions of Employment Act namely 15 years (see par 3.2 of chapter 3 where this aspect is discussed).
Others prescibe minimum ages which are in excess of that required by the Act. Consider, for instance,
clause 2 of division A in the Secretary and Staff of the Council (eds) National Industrial Council for the
Motor Industry: Consolidated Agreements (1992) (hereafter the Main Agreement for the Motor Industry),
which prohibits the employment of any person under the age of 21 years, other than a joumeyman, an
apprentice in terms of the Manpower Training Act, or a trainee employed in terms of the said Act, on any
operation which forms part of any trade designated for the motor industry. See also clause 6.2 of the Local
Government Undertaking: Conditions of Employment Agreement, Transvaal published as notice R 1828 in
Government Gazette 16047 of 28 October 1994 which provides that the minimum employment age is 16
years.
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maximum ages for employees.64

Nevertheless, the preconditions set in collective agreements sometimes actually assist
the employer in its election of what it regards as "suitable" employees. There are, for
example, collective agreements which require applicants for jobs to undergo medical
examinations®5 and to be X-rayed.6b it is, however, suggested that provisions of this
nature may be invalid in terms of the Labour Relations Act, 1995 if they amount to unfair
discrimination in terms of Schedule 7 thereof.67-

One type of agreement that seriously restricts employers’ right to decide whom to
employ, is the closed shop agreement. The closed shop provided for in the Labour Rela-
tions Act, 199568 is a post-entry closed shop in that it actually prevents an employer
from employing a person who is not a member of the particular union; the employee
must become a union member within a stipulated period.69

Employers’ decision-making power regarding whom to employ is also restricted by
provisions which prescribe the proportion or ratio of specific categories of employees in

645ee clause 6.2.3.1 of the Local Government Undertaking: Conditions of Employment Agreement, Trans-
vaal published as notice R 1828 in Government Gazette 16047 of 28 October 1994 in terms of which the
employer may not employ anyone 65 years old or over. See also clause 40 of the Furniture Manufacturing
Industry, Eastern Cape Province: Amendment of Main Agreement published as notice R 1416 in
Government Gazette 15035 of 6 August 1993 which makes it obligatory for employees who are 65 years
old to retire.

655ee, for example, clause 6.2.2 of the Local Government Undertaking: Conditions of Employment Agree-
ment, Transvaal published as notice R 1828 in Government Gazette 16047 of 28 October 1994 in terms of
which an employee’s appointment is subject to proct of good health after a medical examination, at the
council’'s expense, by a registered medical practitioner designated by the council.

665ee clause 10(4) of the Agreement for the Knitting Industry, Transvaal published as notice R 3124 in
Government Gazette 14395 of 13 November 1992. it appears from the terms of Cosatu’s Alds Programme
that they will not be prepared to agree to the testing of employees for the HiV virus as a precondition to
employment (see "Cosatu Sets Out Aids Programme” (1992) 4(12) South African Labour News 11-12).

673ee clause 2(1)(a) read with subclause (2)(a) of Schedule 7.
683566 s 26 as well as par 4.2.4 of chapter 4 where the statutory closed shop is discussed.

69g¢, for instance, the following post-entry closed shop agreements which were concluded in terms of s
24(x) of the Labour Relations Act, 1956: Clause 29 of the Millinery industry (Transvaal) Agreement pub-
lished as notice R 470 in Government Gazette 16332 of 31 March 1995 and clause 24 of the Furniture
Manufacturing Industry, Orange Free State: Main Agreement published as notice R 1427 in Government
Gazette 15918 of 19 August 1994. Section 24(1)(x) of the Labour Relations Act, 1956 stipulated a period of
90 days, but the Labour Relations Act, 1995 does not contain any provisions regarding the period within
which an employee must become a member. Accordingly, it is for the employer and trade union to
determine the period.
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an enterprise.”0 These provisions usually relate to artisans or craftsmen and are aimed
at preventing the employer from employing unskilled persons at cheaper rates to do
skilled work. Their power to choose people for employment may also be restricted by
retrenchment agreements in terms of which they have agreed to re-employ’1 the
retrenched.”2 Often, such an obligation is linked to a pre-determined period.”3

5.3.2 Terms and Conditions of Employment
5.3.21 Introduction

As will be seen from the discussion below, virtually every aspect of the employment rela-
tionship has been regulated in collective agreements; including those aspects which nei-
ther the common law nor legislation has removed from the ambit of employers’ preroga-
tive.74

In most instances, collective agreements contain provisions that are more favourable
than the provisions of the common law or statutory terms regarding these aspects. But
this is not always the case and there are instances where the collectively agreed terms

70see, for instance, clause 12 of the Millinery Industry (Transvaal) Agreement published as notice R 470 in
Govemnment Gazette 16332 of 31 March 1995 which provides that one qualified milliner and one qualified
trimmer must be employed before any unqualified milliners or trimmers may be employed in an estab-
lishment. See also clause 13 of the Motor Industry: Main Agreement published as notice R 838 in
Govemment Gazette 16466 of 23 June 1995. Clause 13.1 thereof provides that an employer may not
employ an auto-electrician’s assistant unless it employs at least one jourmmeyman and one apprentice.

71See par 3.2 of chapter 3 where the statutory restrictions on the employer’s right to re-employ whom it
wants to are discussed. ‘

72gge, for instance, clause 2 of the Iron, Steel, Engineering and Metallurgical Industry: Re-enactment of Lift
Engineering Agreement published as notice R 1641 in Government Gazette 16782 of 27 October 1995;
clause 1.9 of chapter 7 of the Building Industry (Transvaal) Main Agreement published as notice R 1994 in
Government Gazette 16095 of 19 November 1994 and clause 17.4.7 of the Local Government Undertaking:
Conditions of Employment Agreement, Transvaal published as notice R 1828 in Government Gazette 16047
of 28 October 1994. See also par 5.3.2.26 below in this regard.

73See, for example, clause 2 of the Iron, Steel, Engineering and Metallurgical Industry: Re-enactment of Lift
Engineering Agreement published as notice R 1641 in Government Gazette 16782 of 27 October 1995 in
terms of which the employer is obliged to give preference to retrenched employees for 24 morths after
their retrenchment. In terms of clause 17.4.7 of the Local Government Undertaking: Conditioris of Employ-
ment Agreement, Transvaal published as notice R 1828 in Government Gazette 16047 of 28 October 1994
the period is ohe year.

74500 par 3.3.3 of chapter 3 which lists some of the matters which neither the common law nor legislation
has specifically regulated.
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are actually less favourable.”S This may be due to the weaker bargaining strength of the
trade union or because those matters have been used as trade-offs by trade unions in
order to obtain more favourable terms in respect of those matters which they regard as
important.”® Such less favourable terms may depend on the nature of the industry
involved.

5.3.2.2 The Nature of the Work to be Done’7

Employers’ right to give instructions about the type of work that employees must do is
restricted by collective agreements which categorise employees according to the type of
work they do.”8 Depending on the precise formulation of the agreement, they may not
be able to instruct employees, falling within a particular job category, to do work which
falls within the parameters of another. '

5.3.2.3 Hours of Work’®
Employers’ right to instruct employees when and how long to work has been restricted

by collective agreements which stipulate the maximum daily and weekly working hours
of employees covered by these agreements. The provisions are often more favourable

75gee s 1(3) of the Basic Conditions of Employment Act which provides that the terms regarding any mat-
ter regulated in collective agreements will take precedence over the terms provided by the Act in respect of
such matters. :

76A number of collective agreements’ overtime provisions are more onerous for employees than those
stipulated in the Basic Conditions of Employment Act. But the rates at which overtime is worked are more
tavourable than those prescribed by the Act.

773ee par 2.4.2.2 of chapter 2 where the employer's common law right to tell the employee what work to
do is discussed. See also par 3.3.2 of chapter 3 where the statutory restrictions on the employer’'s common
law right are discussed.

78g¢e, for example, clause 4 of the collective agreement entitled Furniture Manufacturing Industry, Natal:
Exclusion from Main Agreement published as notice R 871 in Government Gazette 17207 of 24 May 1996
which distinguishes between 31 different categories of employees on the ground of the type of work they
do. See also the Building Industry (Transvaal): Main Agreement published as notice R 1896 in Government
Gazette 16870 of 15 December 1995 which distinguishes between specified skills (see clause 1 of chapter
2), nondesignated trades or artisan trades (see clause 2 of chapter 2) and designated trades or craftsman
trades (see clause 3 of chapter 2). See further clause 7 of the Motor Industry: Main Agreement published as
notice R 838 in Government Gazette 16466 of 23 June 1995 in terms of which an employer is prohibited
from employing or utilising any person other than a joumeyman on journgymen’s work.

79The employer's common law right to instruct the employee when work must be done, is discussed in par
2.4.2.5 of chapter 2. Statutory provisions regarding hours of work are discussed in par 3.3.2 of chapter 3.
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than those contained in the Basic Conditions of Employment Act.80 However, such a
decrease in hours of work normally results in a decrease in wages. In order to combat
this, trade unions usually pursue such a decrease in conjunction with demands for
higher hourly wages81 and more overtime.82

Apart from ordinary hours of work and overtime, collective agreements also regulate
meal intervals,83 rest intervals,84 Sunday work85 and work on public holidays.86

80Consider, for instance, clause 4 of division B of the Main Agreement for the Motor Industry which stipu-
lates that the maximum weekly working hours are 45, whereas s 2 of the Basic Conditions of Employment
Act provides for a maximum of 46 hours. See aiso clause 9.1 of the Building Industry (Transvaal): Main
Agreement published as notice R 1896 in Government Gazette 16870 of 15 December 1995 which makes
provision for maximum weekly working hours of 40. In clause 6 of the Main Agreement for the Diamond
Cutting Industry of South Africa published as notice R 1648 in Government Gazette 14047 of 12 June 1992
the maximum daily hours to be worked during a five day week are set at eight whereas's 4(1)(c)(i) of the
said Act stipulates nine hours and 15 minutes as the maximum number of hours which may be worked per
day.

815eg par 5.3.2.4 below in this regard.

82gee, for instance, the Central Industrial Council for the Explosives and Allied Industries: Agreement pub-
lished as notice R 1820 in Government Gazette 16827 of 17 November 1995, in terms of clause 6.1 thereaf,
the maximum weekly hours of work are 43. An employee who works in excess of 43 hours, is paid at over-
time rates. See also the Millinery Industry (Transvaal) Agreement published as notice R 470 in Government
Gazette 16332 of 31 March 1995. The maximum weekly hours are 41 hours (see clause 9(1)(a)). An
employee who works in excess of 41 hours, is paid at overtime rates (see clause 10(2)).

83see clause 5 of the Civil Engineering Industry: Agreement published as R 1841 in Government Gazette
16833 of 24 November 1995.

84s0me agreements provide for rest intervals in addition to meal intervals. See clause 28 of the Furniture
Manufacturing Industry, Eastern Cape Province: Amendment of Main Agreement published as notice R
1416 in Government Gazette 15035 of 6 August 1993 which provides for a break of 10 minutes both in the
forenoon and aftemoon of each day. These intervals are treated as time worked. See clause 9(3)(a) of the
Millinery Industry (Transvaal) Agreement published as notice R 470 in Government Gazette 16332 of 31
March 1985 which contains similar provisions.

85There are agreements that prohibit Sunday work. Consider, for instance, clause 6 of the Motor Industry:
Main Agreement published as notice R 838 in Government Gazette 16466 of 23 June 1995 in terms of
which no employee may be required or permitted to work on a Sunday except for the purposes of stock-
taking, supervising shift changes, collecting cash from petrol pump attendants or performing emergency
work. See also clause 9(1){(c) of the Millinery Industry (Transvaal) Agreement published as notice R 470 in
Government Gazette 16332 of 31 March 1995 which prohibits employees working in shops from working
on Sundays.

86500 clause 8 of the Central Industrial Council for the Explosives and Allied Industries: Agreement pub-
lished as notice R 1820 In Government Gazette 16827 of 17 November 1995 and clause 17 of the Motor
Industry: Amendment of Administrative Agreement published as notice R 834 in Government Gazette
16464 of 23 June 1995.
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5.3.2.4 Matters Relating to Remuneration87

Collective agreements frequently prescribe the minimum wages payable to employees
covered by the agreements. Employers and trade unions who are bound by industrial
council agreements on minimum wages often conclude agreements on so-called actual
wagesB88 in addition to the minimum wages.89 There are, however, a number of indus-
trial council agreements that specifically provide for actual wages90 and prohibit further
negotiations over wages at shopfioor level.91- -

Employees' rate of remuneration for ordinary hours of work is often determined accord-
ing to criteria such as personal performance related to experience,92 merit,93 the type of

87For a discussion of the employer's common law duty to remunerate and matters relating thereto, see par
2.4.7 of chapter 2. For a discussion on the statutory provisions about remuneration and matters ancillary
thereto, see par 3.3.3 of chapter 3.

88The industrial court held that it would not be unfair for a trade union, after agreement had been reached
on the rate of wages at industrial council level, to demand that the employer bargain with it about actual
wages (see SA Woodworkers Union v Rutherford Joinery (Ply) Ltd (1990) 11 /LJ 695 (IC) at 700F and 701B-
D; Black Allied Workers Union & Others v Asoka Hotel (1989) 10 ILJ 167 (IC) at 169G-H, 173E-F and 176C-
G and Biack Allied Workers Union & Others v Palm Beach Hotel (1988) 9 ILJ 1016 (IC) at 1018C-D and
1023C-D).

89gee, for instance, clause 4(1) of the agreement for the Knitting Industry, Transvaal published as notice R
3124 in Government Gazette 14395 of 13 November 1992, which states that employers must pay to each of
its employees “not less than the weekly wage prescribed”. See also clause 4 of the Main Agreement of the
Tearoom, Restaurant and Catering Trade, Witwatersrand pubtished as notice R 412 in Government Gazette
13038 of 1 March 1991, which states that “...no employer shall pay, and no employee shall accept wages
lower than the following...". See further clause 4 of the Main Agreement of the Diamond Cutting Industry of
South Africa published as notice R 1648 in Government Gazette 14047 of 12 June 1992 which states that
no employer will pay and no employee accept wages lower than the wage in the agreement or the higher
wages agreed upon between an employer and an employee.

90see the facts in Black Allied Workers Union & Others v Asoka Hotel (1989) 10 /LJ 167 (IC) at 175J. In the
metal industry, SEIFSA agreed to an increase in actual wages on condition that the trade union thereafter
desisted from further wage bargaining at plant level (see "Still no Metal Settlement® (1892) 7(4) South
African Labour News 5).

9Ngee, for Instance, clause 26 of the Building Industry (Transvaal): Main Agreement published as notice R
1896 in Government Gazette 16870 of 15 December 1895; clause 13 of the Building Industry, Westem
Province: Amendment of Agreement for the Boland published as notice R 1671 in Government Gazette
16782 of 27 October 1995 and clause 34 of the Motor Transport Undertaking (Goods): Amendment of A-
Agreement) published as notice R 1834 in Government Gazette 17548 of 8 November 1996.

925ee clause 3 of the Clothing Industry, Orange Free State and Northem Cape: Amendment of Main
Agreement published as notice R 106 in Government Gazette 16938 of 26 January 1996.

93see clause 4 of the Agreement for the Tearoom, Restaurant and Catering Trade, Witwatersrand pub-
lished as notice R 412 in Government Gazette 13038 of 1 March 1991, in terms of which the employer is

allowed to pay higher wages than the agreed minimum, "according to personal performance related to
merit". '
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job which the employee does,?4 the grade of the job,95 whether or not he is skilled,96
his length of service®7 and whether or not he is in charge of other employees.S8

Agreements also prescribe the rates for overtime,99 work on Sundays100 and public
holidays.101

94Most industrial council agreements concluded in terms of the Labour Relations Act, 1956 distinguished
hetween classes of employees which receive different rates of renumeration. See, for instance, clause 3,
read with clause 4, of the agreement for the Knitting Industry, Transvaal published as notice R 3124 in
Government Gazette 14335 of 13 November 1992, where a distinction is made between a foreman, dyer,
storeman, mechanic, supervisor, factory clerk, knitting machine operator and a general worker.

95in clause 3 of the Main Agreement for the Tearoom, Restaurant and Catering Trade, Witwatersrand pub-
lished as notice R 412 in Government Gazette 13038 of 1 March 1991, the parties categorised employees
into eight grades, depending on their jobs. Chefs and managers are, for instance, categorised as grade
one employees while bartenders, clerks/cashiers, extra-heavy motor vehicle drivers, security guards and
supervisors are grade three amployees.

%65 e, for example, clause 4 of the Agreement for the Knitting Industry, Transvaal published as notice R
3124 in Government Gazette 14395 of 13 November 1992. Distinction is made between different types of
jobs, such as a "dyer”, "storeman” and “mechanic”, and a further distinction is made between employees
who have qualified for these jobs and those who are still learners. See also clause 4(1)(a)(ii) of the Main
Agreement for the Tearoom, Restaurant and Catering Trade, Witwatersrand published as notice R 412 in
Government Gazette 13038 of 1 March 1991, which states that an employer must pay an employee in pos-
session of a certificate of qualification an additional amount of 10% of the minimum prescribed wage.
Clause 18(2) defines a certificate of qualification as a document recognised by the industrial council
indicating that the holder has produced evidence that skills, necessary for employment, have been
acquired.

97See clause 4(1)(a) and (d) of the Agreement for the Knitting Industry, Transvaal published as notice R
3124 in Government Gazette 14395 of 13 November 1992. In terms of subclause (1)(d) thereof, an
employee who has ten years or more service, receives an additional amount.

' 98gee, for example, clause 4(1)(c) of the Agreement for the Knitting Industry, Transvaal published as notice
R 3124 in Government Gazette 14395 of 13 November 1992 in terms of which any employee who performs
the duties of a team leader is paid an additional amount.

99g¢e, for instance, clause 5.3 of the Central Industrial Council for the Explosives and Allied Industries:
Agreement published as notice R 1820 in Government Gazette 16827 of 17 November 1995 and clause 5 of
the Clvil Engineering Industry: Agreement published as notice R 1841 in Government Gazette 16833 of 24
November 1995.

100gge, for instance, clause 4 of the Meat Trade, East London: Amendment of Agreement published as
notice R 102 in Goverment Gazette 16938 of 26 January 1996 which is actually more favourable than s 10
of the Basic Conditions of Employment Act as it provides for double pay irrespective of the number of
hours worked on the Sunday. See also clause 8 of the Civil Engineering Industry: Agreement published as
notice R 1841 in Govemment Gazette 16833 of 24 November 1995.

1015ee clause 8 of the Civit Engineering Industry: Agreement published as R 1841 in Government Gazette
16833 of 24 November 1995.
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Collective agreements do not only prescribe the minimum wages that must be paid to
employees, but also the manner in which payment must be made. They often prescribe
the day of the week, the date, time, place and manner of payment.102 Agreements also
contain provisions about the statements which must accompany payments, the con-
tainer in which the remuneration must be put103 and the information which must be writ-
ten on the container. 104

Agreements also regulate the deductions that employers can make from employees’
remuneration. There are agreements which provide for deductions for unauthorised
absence from work,105 absence from work on a workday before or following a public
holiday, 106 damage maliciously caused to the employer’s property 107 and a deficiency

102Article 5 of the Agreement for the Knitting Industry, Transvaal, published as notice R 3124 in
Government Gazette 14395 of 13 November 1992 provides that wages must be paid cash weekly or, with
the written consent of the employee, in cash or by cheque monthly during working hours, on the
nominated pay-day of the establishment. Article 5(1) of the Main Agreement for the Tearoom, Restaurant
and Catering Trade, Witwatersrand published as notice R 412 in Government Gazette 13038 of 1 March
1991 provides that wages must be paid weekly or monthly in cash, or, with the written consent of the
employee, by uncrossed cheque. Clause 2 of the Motor Industry: Amendment of Administrative Agreement
published as notice R 834 in Government Gazette 16464 of 23 June 1995 provides that payment may also
be made by means of slectronic transfer if the employee consents thereta.

1034 terms of clause 5(3) of the Agreement for the Knitting Industry, Transvaal published as notice R 3124
in Government Gazette 14395 of 13 November 1992, all payments to employees must be made in sealed
envelopes. See also clause 5(4) of the Main Agreement for the Tearoom, Restaurant and Catering Trade,
Witwatersrand published as notice R 412 in Government Gazette 13038 of 1 March 1991,

104in terms of clause 5(3) of the Agreement for the Knitting industry, Transvaal published as notice R 3124
in Government Gazette 14395 of 13 November 1992, the container (ie a sealed envelope), must contain the
following information: name of establishment, name, occupation and number of the employee, the weekly
wage, number of hours worked on ordinary time, number of hours worked on overtime and/or Sunday
time, amount earned for the time worked, amount of any bonuses earned, amotint of holiday pay (if any),
details of all deductions made from stich amount, the amount contained in the envelope and the week in
respect of which wages are paid.

~ 105gee clause 5(3) of the Main Agreement for the Tearoom, Restaurant and Catering Trade, Witwatersrand
published as notice R 412 in Government Gazette 13038 of 1 March 1991, as well as clause 5(2) of the
Agreement for the Knitting Industry Transvaal, published as notice R 3124 in Government Gazette 14395 of
13 November 1992.

1065ee clause 5(9) of the Main Agreement for the Tearoom, Restaurant and Catering Trade, Witwatersrand
published as notice R 412 in Government Gazette 13038 of 1 March 1991, which provides that an employee
who is absent under these circumstances will forfeit pay for such paid holiday unless he can produce a
medical certificate from a registered medical practitioner, or any other medical certificate acceptable to the
council ar unless he can satisfy the council that his absence was due to circumstances beyond his control.

107See clause 5(9) of the Main Agreement for the Tearoom, Restaurant and Cétering Trade, Witwatersrand
published as notice R 412 in Government Gazette 13038 of 1 March 1991.
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in cash handled by an employee who, by virtue of his position, is responsible for balanc-
ing receipts and disbursements.108 Agreements also regulate deductions for short-time
funds109 and trade union dues.110 They may also regulate deductions in respect of
insurance premiums, membership fees of pension or provident funds, medical aid
societies and sick pay funds. Agreements may further regulate contributions to bargain-
ing councils’ funds.111

A number of agreements specifically prohibit employers from setting off debts owing by
employees or provide that set-offs may only be effected under certain conditions.112

5.3.2.5 Vacation Leavel13

Collective agreements often prescribe the minimum number of days of paid annual leave
which employers must afford their employees.114

108gee clause 5(9) of the Main Agreement for the Tearoom, Restaurant and Catering Trads, Witwatersrand
published as notice R 412 in Government Gazette 13038 of 1 March 1991. This clause contains a proviso
that the employer can only make such a deduction where the employee accepts responsibility for such
deficiency in writing and specifies therein the amount and conditions of repayment. It also provides that
where the employee does not accept responsibility, the council may, at the request of the employer, con-
duct an enquiry into the matter and make such recommendation as it deems fit.

109g¢e clause 5(2) of the Agreement for the Knitting Industry, Transvaal, published as notice R 3124 in
Government Gazette 14395 of 13 November 1992.

1105ee clause 5(2) of the Agreement for the Knitting Industry, Transvaal, published as natice R 3124 in
Government Gazette 14395 of 13 November 1992 and clause 12 of division A of the Main Agreement for the
Motor industry.

1115ge clause 5(2) of the Agreement for the Knitting Industry, Transvaal, published as notice R 3124 in
Government Gazette 14395 of 13 November 1992.

112y terms of clause 5(2)(g) of the agreement for the Knitting Industry, Transvaal published as notice R
3124 in Government Gazette 14395 of 13 November 1992, an employer may, with the written consent of the
employee, make deductions in respect of money borrowed or goods purchased from the employer, pro-
vided that the amount so deducted does not exceed one-third of the employee’s wage. The Main Agree-
ment for the Tearoom, Restaurant and Catering Trade, Witwatersrand published as notice R 412 in
Government Gazette 13038 of 1 March 1991 aiso limits such a set-off to a third of the employee’s
remuneration (see clause 5(iv) thereof).

113The common law does not specifically provide for vacation leave (see par 2.4.8 of chapter 2). The Basic
Conditions of Employment Act, however, does make provision for such leave (see par 3.3.3 of chapter 3).

114The agreed leave provisions generally appear to be more favourable than those contained in s 12 of the
Basic Conditions of Employment Act (see, for instance, clause 14 of the Main Agreement for the Tearoom,
Restaurant and Catering Trade, Witwatersrand published as notice R 412 in Government Gazette 13038 of
1 March 1991, where the minimum amount of leave is 21 consecutive days as opposed to the Act's 14 con-
secutive days).
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A number of collective agreements allow employees to accumulate leave.115 Some pro-
vide that there is no cut-off period for such accumulation, whereas others stipulate that
leave can only be accumulated for a certain period.116 There are also agreements which
provide that employees may be paid out for accumulated leave.117

5.3.2.6 Sick Leavel18
Collective agreements prescribe the minimum- paid sick-leave-which employers must

afford employees.119 Often, agreements set out when proof of iliness is required and
what would be regarded as sufficient proof. 120

1155ge clause 14(3)(a) of the Main Agreement for the Tearoom, Restaurant and Catering Trade,
Witwatersrand published as notice R 412 in Government Gazette 13038 of 1 March 1991.

116)n terms of clause 14(3)(a) of the Main Agreement for the Tearoom, Restaurant and Catering Trade,
Witwatersrand published as notice R 412 in Government Gazette 13038 of 1 March 1991, the employer, at
the written request of the employee, may permit the leave, or a portion thereof, to accumulate over a period
of not more than 24 months.

117Transnet, which allows its employees to accumulate leave, agreed on a scheme with the unions to pay
out employees on all leave accumulated to the end of December 1990 (see ‘Transnet Pays Out Accumu-
lated Leave® (1992) 3(16) South African Labour News 4).

118The common law does not make specific provision for sick leave (see par 2.4.8 of chapter 2). The Basic
Conditions of Employment Act does, however, make such provision (see par 3.3.3 of chapter 3).

118g¢¢, for instance, clause 31 of division A of the Main Agreement for the Motor Industry in terms of which
an employee is entitled to ten working days paid sick leave if he normally works a five day week or 12 work-
ing days if he normally works a five-and-a-half day week during a period of 52 consecutive weeks of
employment. It is interesting to note that these terms are /ess favourable than those contained in s 13 of
the Basic Conditions of Employment Act. : :

120Normally, a certificate signed by a medical practioner is required (see, for instance, clause 7 of the The
Civil Engineering Industry: Agreement published as R 1841 in Government Gazette 16833 of 24 November
19395 which requires such a certificate for absence of work for more than three consecutive days). In terms
of the agreement reached by the University of Pretoria and NEHAWU, the University will also accept a cer-
tificate by a sangoma or traditional healer registered with his professional association. Such a certificate will
be acceptable for one week at a time. Should a sangoma recommend that an employee needs more than
one week’s sick leave, a medical certificate from a daoctor registered with the South African Medical and
Dental Council would also be required (see “Nehawu Breakthrough in Traditional Healer Campaign® (1992)
3(17) South African Labour News 1). See also the demands made by CWIU in this regard in "Strikes Loom
at Sasol Operations” (1992) 4(2) South African Laboar News 9 and "CWIU Talks on Centralised Bargaining"
(1992) 4(3) South African Labour News 5.
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5.3.2.7 Maternity Leave 121

A number of collective agreements entitle employers to terminate employees’ services
when they take maternity leave but also oblige them to re-employ these employees in the
same or similar positions provided they apply for re-employment within a stipulated
period.122 1t is, however, submitted that such a provision is invalid as it is contrary to s
187(1)(e) of the Labour Relations Act, 1995 which brands the termination of an
employee’s service because of pregnancy as automatically unfair.123 It is also
unconstitutional as it constitutes unfair discrimination on the ground of pregnancy.124

Other agreements prohibit the termination of such employees’ services and oblige
employers to give them their old jobs or similar positions after expiry of the maternity
leave.125 Maternity leave, however, is often subject to conditions such as that it will be
unpaid, 126 that the employee must have a minimum period of continuous employment
with the employer,127 that the employee returns to work within a specified period128

121The common law does not make provision for maternity leave (see par 2.4.8 of chapter 2). The Basic
Conditions of Employment Act does not specifically provide for maternity leave. It does, however, prohibit a
pregnant employee from working for four weeks prior to her confinement and eight weeks thereafter (see s
17). The Labour Relations Act, 1995 provides such employees with a measure of job security (see pars
3.3.5 as well as 3.3.3 of chapter 3). ‘ ;

122560 clause 41(1) of division A of the Main Agreement for the Motor Industry in terms of which an
employee, with a minimum of two years’ continuous service, is entitled, on termination of her services, to a
guarantee of re-employment. The guarantee must be in writing and will be valid for a period of at least six
months reckoned from the date of termination of services.

123See par 3.4.3.2 of chapter 3 where automatically unfair dismissals are discussed. In addition, clause
1.2.1 of chapter D of the Green Paper: Policy Proposals for a New Employment Standards Statute pub-
lished as Notice 156 of 1996 in Government Gazette 17002 of 23 February 1996 labels automatically unfair
dismissals as infringements of “fundamental rights” which collective agreements shouid not be able to vary.

124g0e s 9(3) and (4) of the Constitution which inter alia prohibit unfair discrimination on the ground of
pregnancy.

125g6e clause 12.2 of the Central Industrial Council for the Explosives and Allied Industries: Agreement
published as notice R 1820 in Govemment Gazette 16827 of 17 November 1995.

126g0e, for instance, clause 6(2)(a) of the Iron, Steel, Engineering and Metallurgical Industry: Re-
enactment of Main Agreement published as notice R 1642 in Government Gazette 16782 of 27 October
1985.

127506 clause 12.3 of the Central Industrial Council for the Explosives and Allied Industries: Agreement
published as notice R 1820 in Government Gazette 16827 of 17 November 1995 and clause 6(2) of the Iron,
Steel, Engineering and Metallurgical Industry: Re-enactment of Maln Agreement published as notice R 1642
in Government Gazette 16782 of 27 October 1995. In terms of clause 1.3 of chapter G of the Green Paper:
Policy Proposals for a New Employment Standards Statute published as Notice 156 of 1996 in Govemment
Gazette 17002 of 23 February 1996 four months' maternity leave is proposed. Nevertheless, it may be pos-
sible for the collective bargaining parties to bargain out of the maternity leave requirement under these cir-
cumstances (see clause 1.2.2 of chapter D of the Green Paper). However, the parties cannot agree that
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and that the employer’s obligation is restricted to a specified number of confine-
ments.129 it is submitted that these provisions may be labelled as unconstitutional in that
they constitute unfair discrimination on the ground of pregnancy.130

There are also collective agreements which afford employees paid maternity leave.131

such an employee may be dismissed as such a provision would be invalid in terms of s 187(1){e) of the
Labour Relations Act, 1995 which brands such a dismissal as automatically unfair. Also, automatically
unfair dismissals are labelled as infringements of "fundamental rights" by the Green Paper and, in terms of
clause 1.2.1 of chapter D, collective bargaining parties should not be able to vary the employee’s statutory
right not to be dismissed because she is pregnant.

128gge, for instance, clause 9(4)(a) of the Agreement for the Knitting Industry, Transvaal published as
notice R 3124 in Government Gazette 14395 of 13 November 1992, in terms of which an employer may not
terminate an employee’s services by reason of such employee’s appraaching confinement. This provision
is, however, subject to the proviso that the employee returns to work not later than six months after having
taken leave for a confinement. if the proposal contained in clause 1.3(a) of chapter G of the Green Paper:
Policy Proposals for a New Employment Standards Statute published as Notice 156 of 1996 in Government
Gazette 17002 of 23 February 1996 is made law, any period less than six weeks after the birth of the child
may be invalid, unless the employee’s doctor certifies that she is fit to return to work or the collective
bargaining parties have agreed to a lesser period and they have obtained the necessary exemption or
ratification (see clause 1.2.2 of chapter D of the Green Paper).

1295, for instance, the terms of the agreement discussed in Collins v Volkskas Bank (Westonaria
Branch)- A Division of ABSA Bank Ltd (1994) 15 /LJ 1398 (IC) at 14001-1401A. Health workers employed by
the State are at present allowed three confinements. The State has, however, indicated that it wants to
reduce this to two (see "State v Health Workers" (1992) 4(7) South African Labour News 8). In terms of
clause 16.18 of the Local Government Undertaking: Conditions of Employment Agreement, Transvaal pub-
lished as notice R 1828 in Government Gazette 16047 of 28 October 1994 employees are afforded paid
maternity leave for a maximum of two confinements. It is submitted that, in terms of clause 1.2.2 of chapter
D of the Green Paper: Policy Proposals for a New Employment Standards Statute published as Notice 156
of 1996 in Government Gazette 17002 of 23 February 1996 the collective bargaining parties may possibly
obtain an exemption to the Green Paper’s proposal of four months maternity leave under these circum-
stances. However, the parties cannot agree that such an employee may be dismissed as such a provision
would be invalid in terms of s 187(1) (e) of the Labour Relations Act, 1995 which brands such a dismissal as
automatically unfair. Also, automatically unfair dismissals are labelled as infringements of "fundamental
rights® by the Green Paper and, in terms of clause 1.2.1 of chapter D, callective bargaining parties should
not be able to vary the employee's statutory right not to be dismissed because she Is pregnant.

130gee s 9(3) and (4) of the Constitution which inter alia prohibit unfair discrimination on the ground of
pregnancy.

1313¢e, for example, clause 4 of the Leather Industry, Republic of South Africa: Amendment of Sick Benefit
Fund Agreement published as notice R 76 in Government Gazette 16938 of 26 January 1996 in terms of
which employers must pay employees on matemity leave for 13 weeks of the matemity leave period at the
rate of 33% of their basic wage rate. See also clause 12.1 of the Central Industrial Council for the
Explosives and Allied Industries: Agreement published as notice R 1820 in Government Gazette 16827 of
17 November 1995. Core demands presented by NUMSA during 1992, included a demand for six months’
paid matemnity leave (see "Numsa Core Demands" (1992) 3(20) South African Labour News 5). The
Women's Forum of COSATU demanded 12 months’ paid matemity leave (see "Women Raise their Voices"
(1992) 4(4) South African Labour News 1).
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5328  Paternity Leave!32

Some collective agreements oblige employers to afford their employees paternity
leave.133 Most of these agreements make the granting of such leave subject to proof of
paternity. 134

5329  Compassionate Leavel135
A number of collective agreements compel employers to afford employees com-

passionate leave when, for instance, a close member of an employee's family dies. 136
Some of these agreements require written proof of death of such a family member. 137

132The common law does not deal with the question of paternity leave (see par 2.4.8 of chapter 2) nor
does the Basic Conditions of Employment Act (see par 3.3.3 of chapter 3).

133|n an agreement reached by the National Union of Leatherworkers and the general goods sector of the
leather industry, the employers have agreed to allow employees two days unpaid paternity leave (see
“Settlements in Leather Industry” (1992) 4(3) South African Labour News 8). See also clause 6(2) of the Clo-
thing Industry, Transvaal: Amendment of Main Agreement published as notice R 104 in Government
Gazette 16938 of 26 January 1996 which affords employees three days’ unpaid leave and clause 5(2) of
The Clothing Industry, Orange Free State and Northern Cape: Amendment of Main Agreement published
as notice R 106 in Government Gazette 16938 of 26 January 1996. In terms of clause 10(1} of the Hair-
dressing Trade, Pretoria published as notice R 1684 in Government Gazette 17500 of 18 October 1996
male employees are afforded seven days paid paternity leave per annum. It is interesting to note that
clause 2.3 of chapter G of the Green Paper: Policy Proposals for a New Employment Standards Statute
published as Notice 156 of 1996 in Government Gazette 17002 of 23 February 1996 proposes three days’
paid paternity leave. It is submitted that, unlike maternity rights which collective bargaining parties will
probably only be able to vary through an exemption or ratification (see clause 1.2.2 of chapter D of the
Green Paper), the parties will be able to vary the statutory provisions regarding paternity leave without a
requirement for administrative exemption or ratification (see clause 1.2.4 of chapter D of the Green Paper).

134g¢g, for instance, clause 6(2) of the Clothing Industry, Transvaal: Amendment of Main Agreement pub-
lished as notice R 104 in Government Gazette 16938 of 26 January 1996 and clause 7(2) of the Knitting
Industry, Transvaal: Amendment of Agreement published as notice R 105 in Government Gazette 16938 of
26 January 1996 and clause 5(2) of the Clothing Industry, Orange Free State and Northern Cape: Amend-
ment of Main Agreement published as notice R 106 in Government Gazette 16938 of 26 January 1996. It is
interesting to note that the Green Paper: Policy Proposals for a New Employment Standards Statute pub-
lished as Notice 156 of 1996 In Government Gazette 17002 of 23 February 1996 also proposes that an
employer may require reasonable proof of patemnity (see clause 2.3(c) of chapter G).

135Neither the common law (see par 2.4.8 of chapter 2) nor minimum legislation (see par 3.3.3 of chapter
3) provides for such leave.

1363eg, for instance, clause 11 of the Central Industrial Council for the Explosives and Allied Industries:
- Agreement published as notice R 1820 in Government Gazette 16827 of 17 November 1995 which provides

for five days’ leave per occasion. See also clause 16.17.1.10 of the Local Government Undertaking: Condi-
tions of Employment Agreement, Transvaal published as notice R 1828 in Government Gazette 16047 of 28
October 1994 and clause 35 of the Fumniture Manufacturing Industry, Orange Free State: Main Agreement
published as notice R 1427 in Government Gazette 15918 of 19 August 1994,

1373ee, for instance, clause 10(2) of the Hairdressing Trade, Pretoria published as notice R 1684 in
Government Gazette 17500 of 18 October 1996.
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5.3.2.10 Study Leave138

Some collective agreements make provision for the granting of study leave by employers
to their employees.139

5.3.2.11 Accommodation140

The obligation to afford-accommodation-is-often- linked- to-the- special nature of the
industry or the type of work which the employees do. For example, most collective
agreements concluded in the mining industry make it obligatory for the mines to provide
their employees with accommodation and regulate the governance of the hostels. 141

There are also a number of collective agreements which oblige empioYers to provide
accommodation in special circumstances such as when employees must work on a
site142 or have to travel for business purposes. 143

138Neither the common law (see par 2.4.8 of chapter 2) nor minimum legislation (see par 3.3.3 of chapter
3) provides for such leave.

139gge clause 12 of Motor Transport Undertaking (Goods): Re-enactment of A-Agreement published as
notice R 2129 in Government Gazette 17690 of 27 December 1996 in terms of which the employer must
grant employees a maximum of four days’ paid study leave per annum pravided inter alia that the course is
approved by the employer and is accredited by the Road Transport Industry Education and Training Board.
See also clause 13 of the Central Industrial Council for the Explosives and Allied Industries: Agreement
published as notice R 1820 in Government Gazette 16827 of 17 November 1995 and clause 16.17.2 of the
Local Government Undertaking: Conditions of Employment Agreement, Transvaal published as notice R
1828 in Government Gazette 16047 of 28 October 1994,

140Neither the common law (see par 2.4.8 of chapter 2) nor the Basic Conditions of Employment Act (see
par 3.3.3 of chapter 3) makes specific provision for accommodation.

1415ee clause 3.4.2 of the Code of Conduct in terms of which the mining companies must provide hostels.
The Code of Conduct also stipulates that the fundamental responsibility for the management and mainte-
nance of good order in the hastels rests with the mining companies.

1425ee clause 18 of the Building Industry (Transvaal): Main Agreement published as notice R 1896 in
Government Gazette 16870 of 15 December 1995 in terms of which the employer must provide its workers
working on a site with suitable accommodation to serve as a shelter during wet weather and to serve as a
change-room.

143g¢¢ clause 5.4 of the Central Industrial Council for the Explosives and Allied Industries: Agreement pub-
lished as notice R 1820 in Gavernment Gazette 16827 of 17 November 1995 in terms of which the employer
must refund an employee who is required to be away from home overnight all reasonable expenses
incurred in respect of board and accommodation. See also clause 8 of the Iron, Steel, Engineering and
Metallurgical Industry: Re-enactment of Lift Engineering Agreement published as notice R 1641 in
Government Gazette 16782 of 27 October 1995.



221
Scope and Content

5.3.2.12 Meals 144

In addition to meal intervals, 145 a number of collective agreements require employers to
provide their employees with meals. 146

5.3.2.13°  Clothing147

A number of collective agreements oblige-employers to provide certain categories of
employees with protective clothing such as uniforms, overalls, 148 dustcoats or
aprons.149

5.3.214  Transport150

Transport may be a serious problem for employees; particularly those who are depend-
ent on public transport and have to travel long distances or have to work at night or early

144Neither the common law (see par 2.4.8 of chapter 2) nor the Basic Conditions of Employment Act (see
par 3.3.3 of chapter 3) makes specific provision for meals.

1453¢¢ par 5.3.2.3 above.

146This is normally done in return for a small fee payable by the employee. See, for example, clause 15 of
the Main Agreement for the Tearoom, Restaurant and Catering Trade Witwatersrand published as notice R
412 in Government Gazette 13038 of 1 March 1991, in terms of which the employee has the choice to
accept meals from the employer. Should the employee elect to do so, the employer may deduct R30 per
month in respect of part-time employees and R50 per month in respect of full-time employees.

147The common law does not make provision for clothing (see par 2.4.8 of chapter 2). The Basic Condi-
tions of Employment Act aiso does not contain any provisions regarding clothing (see par 3.3.3 of chapter
3) but employers may be obliged to provide their employees with protective clothing in terms of the
Occupational Health and Safety Act or the Mine Health and Safety Act (see s 6(1)(a)).

148g¢¢ clause 34 of the Millinery Industry (Transvaal) Agreement published as notice R 470 in Government
Gazette 16332 of 31 March 1995 in terms of which the employer must issue every employee with two new
overalls of the required size. Thereafter, two overalls must be issued to every employee every 12 months.

1495ee clause 10 of division B of the Main Agreement for the Motor Industry in terms of which the
employer, which requires its employees to wear either a uniform, overall, dustcoat or apron, must provide
such garment free of charge. See also clause 7 of the Main Agreement for the Tearoom, Restaurant and
Catering Trade, Witwatersrand published as notice R 412 in Government Gazette 13038 of 1 March 1991.

130Neither the common law nor minimum legislation deals with transport.



222
Scope and Content

in the mornings. A number of collective agreements make it obligatory for employers to
provide transport. 151 ,

5.3.2.15 Increments 152

The employer’s right to decide whether or not to pay increases has been restricted by
collective agreements. Some agreements limit this right only to a certain extent153
whereas others limit it totally by making the payment of annual increases obligatory. The
latter agreements also frequently contain criteria according to which the amount of the
increment is to be calculated. 194

5.3.2.16 Bonuses 195

Collective agreements restrict employers’ right to decide whether or not to pay their
employees bonuses. In certain instances, the restriction is absolute and the employer

1515ge clause 15(2) of the Main Agreement for the Tearoom, Restaurant and Catering Trade,
Witwatersrand published as notice R 412 in Government Gazette 13038 of 1 March 1991, in terms of which
the employer must make reasonable arrangements for transport home of a "special function employee” or
a "special function casual employee” or casual employee working later than 22:30. In lieu of providing such
transport, an employer must order a taxi and pay the taxi in advance or pay such employee R10. See also
clause 3 of the iron, Steel, Engineering and Metallurgical industry: Re-enactment of Main Agreement pub-
lished as notice R 1642 in Government Gazeite 16782 of 27 October 1935 in terms of which the employer is
obliged to provide transponrt, free of charge, to its employees who have to work away from their ordinary
place of work. See further clause 6 of the Motor Industry: Main Agreement published as notice R 838 in
Government Gazette 16466 of 23 June 1995 in terms of which no employee may be expected to use his
own bicycle.

152The common law does not specifically provide for increases (see par 2.4.8 of chapter 2), nor does mini-
mum legislation (see par 3.3.3 of chapter 3). But the Labour Relations Act, 1995 (s 84(1)(h)) lists the criteria
for merit increases as one of the matters about which employers must consult with warkplace forums (see
par 4.3.3.1 of chapter 4 in this regard).

153Consider, for example, clause 8.1.1 of the Local Government Undertaking: Conditions of Employment
Agreement, Transvaal published as notice R 1828 in Government Gazette 16047 of 28 October 1994 in
terms of which the employer may elect not to increase an employee’s salary if, in its opinion, the
employee’s work performance is unsatisfactory.

1543ee, for instance, clause 4.2 of the Central Industrial Council for the Explosives and Allied Industries:
Agreement published as notice R 1820 in Government Gazette 16827 of 17 November 1995 in terms of
which increments are calculated according to years of service.

155The common law does not deal with bonuses (see par 2.4.8 of chapter 2). Minimum legislation also
does not deal with bonuses (see par 3.3.3 of chapter 3). The Labour Relations Act, 1995, however, does list
criteria for the payment of discretionary bonuses as one of the matters about which the employer must
consult with the workplace forum (see s 84(1)(h) as well as par 4.3.2.1 of chapter 4 where this issue is dis-
cussed). ‘
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has no discretion whatsoever. This is often the case where agreements provide for
bonuses which are linked to objective considerations such as annual bonuses, 156
holiday bonuses, 157 setting bonuses, 158 attendance bonuses159 and long service
bonuses. 160 In the case of bonuses which are linked to subjective considerations such
as incentive, 161 competency or outstanding service162 and outstanding perform-
ance163 employers may retain a measure of discretion.

156gee clause 4 of the Clothing Industry, Orange Free State and Northern Cape: Amendment of Main
Agreement published as notice R 106 in Government Gazette 16338 of 26 January 1996 and clause 16 of
the Civil Engineering Industry: Agreement published as R 1841 in Government Gazette 16833 of 24 Novem-
ber 1995.

1575ee clause 13 of division B of the Main Agreement for the Motor Industry and clause 16.25 of the Local
Government Undertaking: Conditions of Employment Agreement, Transvaal published as notice R 1828 in
Government Gazette 16047 of 28 October 1994.

158This bonus is payable to an employee who, in the course of his duties, sets or adjusts the machine or
machines he operates. See clause 5(2) of division C in chapter 2 of the Main Agreement for the Motor
Industry.

159g¢e clause 4(6)(a) of the Agreement for the Knitting Industry, Transvaal published as notice R 3124 in
Government Gazette 14395 of 13 November 1992.

160gee clause 39 of the Furniture Manufacturing Industry, Orange Free State: Main Agreement published
as notice R 1427 in Government Gazette 15918 of 19 August 1994.

1615ee clause 11 of the Main Agreement for the Diamond Cutting Industry of South Africa published as
notice R 1648 in Government Gazette 14047 of 12 June 1992, which provides that whenever the employer
requires its employees to participate in such a scheme, it must negotiate with them in regard to a tariff or
rate by which such bonus can be calculated. Details of such an agreement must be submitted to the
bargaining council in writing within one week of being requested by the council to do so. See also clause
4(6)(b) of the Agreement for the Knitting Industry, Transvaal published as notice R 3124 in Government
Gazette 14395 of 13 November 1992.

162g6¢ clause 8.2.1(a) and (b) of the Local Government Undertaking: Conditions of Employment Agree-
ment, Transvaal published as notice R- 1828 in Government Gazette 16047 of 28 October 1994.

1635ee clause 8.2.1(e) of the Local Government Undertaking: Conditions of Employment Agreement,
Transvaal published as notice R 1828 in Government Gazette 16047 of 28 October 1994.
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5.3.2.17  Productivity Agreements164

Bendix165 describes productivity bargaining as follows

[it] is an extremely complicated process and each agreement is tailormade to suit the
needs of a particular company and its employees. Basically, it entails the reorganisation of
work and the offer of various packages to the employees. it may also involve the introduc-
tion of job flexibility,...time fiexibility, changes in payment structures, and the introduction
of work groups. :

A productivity agreement was concluded by employers and trade unions in the mining
industry during their 1991 wage bargaining. It essentially entailed low basic salary
increases and bonuses determined by production levels and the gold price. 166

5.3.2.18  Training167

A number of agreements restrict employers’ right to dismiss redundant employees by
providing that they must retrain such employees. 168

Collective agreements also often make it obligatory for employers to provide their
employees with the necessary technical training requird for their jobs. In addition, there

164The common law does not deal with productivity. Minimum legislation also does not deal with it. The
Labour Relations Act, 1995, however, does list the restructuring of the workpiace and changes in the
organisation of work as matters about which the employer must consult with the workplace forum (see s
84(1)(a) and (b) as well as par 4.3.3.1 of chapter 4 where these issues are discussed).

16580nia Bendix Industrial Relations in South Africa 3 ed (1996) 468.

166Some time after the implementation of the scheme it was, however, criticised by both NUM and the
Mineworkers’ Union. The National Union of Mineworkers alleged that employers had provided insufficient
information for the scheme to be monitored accurately and that the workers had been denied a role in set-
ting targets (see "Body Blows for Praductivity Bargaining® (1992) 3(15) South African Labour News 1-2 and
"Ruling in Bonus Scheme Dispute™ (1992) 3(22) South African Labour News 7). The National Union of
Mineworkers and the Chamber of Mines’ gold mine members thereafter agreed to a profit-sharing scheme
in terms of which the employers shared 20 percent of their profits with their employees (see "NUM in Dis-
pute with Coal Bosses" (1992) 4(2) South African Labour News 4 as well as "Agency Shop Agreement at
Harmony” (1992) 4(4) South African Labour News 10 in this regard).

16750¢ par 2.4.2.3 of chapter 2 where the obligation to train employees as part of the employer's common
law duty of care is discussed. See also par 3.3.2 of chapter 3 where the duty in terms of the Occupational’
Healith and Safety Act, the Mine Health and Safety Act and the Manpower Training Act to train employees is
discussed. The Labour Relations Act, 1995 makes provision for the promotion and establishment of training.
schemes as one of the functions of bargaining councils (see s 28(f)).

1685¢¢ *Numsa Sets Out Core Demands" (1992) 3(18) South African Labour News 5. Eskom follows a
policy of no forced retrenchment on the understanding that employees who become surplus are adaptable
and flexible, allowing themselves to be retrained and redeployed into other positions (see “No Forced
Retrenchments at Eskom" (1992) 3(18) South African Labour News 9).
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are collective agreements which require employers to provide training "to address past
imbalances* between different races. 169 Often, and in order to facilitate the re-training or
training of employees, collective agreements require employers to make funds available
for the establishment?70 and running of training schemes.171

5.3.2.19  Tools and Equipment172
A number of collective agreements-require-employers to-provide their employees with

tools. 173 In other instances, employees are required to provide their own tools, but
employers are obliged to pay allowances in respect of these tools174 and/or to insure

1%%, for instance, clause 3.4.1 of the Code of Conduct in terms of which the employers have committed
themselves to a positive programme of job and skills development in accordance with their needs, to
address past imbalances (see also "NUM and Anglo Sign Historic Accords” (1992) 4(1) South African
Labour News 3).

1708uch provisions are in line with the social upliftment objective of the Labour Relations Act, 1995 con-
tained in s 1 thereof. In s 28(f) of the Act, the promotion and establishment of training and education
schemes by bargaining councils is listed as one of the functions of such councils. In terms of clause 42(1)
of division D of the Main Agreement for the Motor Industry the employer is obliged to forward to the secre-
tary of the regional council a training levy of 50 cents per week in respect of every employee employed by
it. In terms of clause 42(5) levies received by the council must be paid to the Motor Industry Training Board
which has been established in terms of the provisions of the Manpower Training Act. See also clause 30 of
the Building Industry, North and West Boland: Main Agreement published as notice R 805 in Government
Gazette 16452 of 9 June 1995 in terms of which an employer must pay to the secretary of the council the
required amount which is to be contributed to the Building Industry Training Fund in terms of clause 7(3) of
notice R 1886 of 31 August 1984. See further clause 5 of the lron, Steel, Engineering and Metallurgical
Industry: Re-enactment of Education and Training Fund Agreement published as notice R 855 in
Government Gazette 16474 of 15 June 1995 in terms of which employers must make monthly contributions
to the Metal and Engineering Industries Education and Training Fund.

171gee, for instance, clause 7 of the Textile Industry, Republic of South Africa: Amendment of Agreement
published as notice R 1673 in Government Gazettte 16782 of 27 October 1995 which requires the employer
to make financial contributions on a regular basis to an education bursary scheme run by the trade union.

172Neither the common law nor minimum legisiation deals with this matter.
173gee clause 12 of the Motor Industry: Main Agreement published as notice R 838 in Government Gazette

16466 of 23 June 1995 and clause 11 of the Fumniture Manufacturing Industry, Orange Free State: Main
Agreement published as notice R 1427 in Government Gazette 15918 of 19 August 1994.

174gee, for instance, clause 4.5 of the Building Industry (Transvaal): Main Agreement published as notice R
1896 in Government Gazette 16870 of 15 December 1995.
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them.175 Employers may also be required to prov;de secure storage places for such
tools. 176

5.3.2.20  Anti-Discriminatory Provisions177

There are collective agreements which explicitly prohibit employers from discriminating
between employees solely on grounds such as race, colour, language, sex, 178 religion,
ethnic origin, birth, political views, disability or-other-natural characteristics.179 These
agreements take on special significance in view of the fact that they are in line with the
anti-discriminatory provisions contained in Schedule 7180 to the Labour Relations Act,
1995 as well as the provisions of the Constitution. 181

5.3.221  Health and Safety182
Frequently, collective agreements specifically incorporate the provisions of the Occupa-

tional Health and Safety Act.183 But a number of agreements prescribe their own health
and safety procedures in addition to the health and safety procedures of the Act. These

1753ee clause 7 of the Iron, Steel, Engineering and Metallurgical Industry: Re-enactment of Lift Engineering
Agreement published as notice R 1641 in Government Gazette 16782 of 27 Octoher 1995.

1765ge, for example, clause 12 of the Building Industry (Transvaal): Main Agreement published as notice R
1896 in Government Gazette 16870 of 15 December 1995.

177The common law, by operating on the premise that employees are an equal footing with their
employers and that it does not have to provide protection against discrimination, makes it possible for
employers to discriminate (see par 2.2 of chapter 2 in this regard). However, the residual unfair labour
practice contained in schedule 7 to the Labour Relations Act, 1995 affords employees a measure of pro-
tection against unfair discrimination on arbitrary grounds. Protection is also afforded by the Constitution
‘against discrimination (see pars 3.2 and 3.3.3 of chapter 3 where thesa provisions are discussed).

178The Department of National Education agreed to do away with any salary disparities for married women
in education as from 1 July 1992 (see "Women Teachers Gain Salary Parity” (1992) 3(18) South African
Labour News 10). The Women's Forum of Cosatu have demanded an end to discrimination against women
obtaining housing loans (see "Women Raise their Voices® (1992) 4(4) South African Labour News 1).

17956e clause 3.4.2 of the Code of Conduct in terms of which the right to human dignity and equality has
been acknowledged as a civil right.

180gee clause 2.
18135gg 5 9 thereof which deals with the principle of equality.

182geg pars 2.4.2.2-2.4.2.4 of chapter 2 where the employer's common law duty of care is discussed and
par 3.3.2 of chapter 3 where the different health and safety Acts are discussed.

183gee clause 28 of the Building Industry (Transvaal): Main Agreement published as notice R 1994 in_
Govemment Gazette 16095 of 19 November 1994,
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procedures are usually geared to specific circumstances in the workplaces184 and may
be more onerous for the employer than the statutory provisions. There are, for instance,
agreements which require employers to allow trade union officials and office-bearers to
form part of investigations into accidents involving workers at the workplace. 185

But collective agreements’ safety provisions often go much further than employers’ com-
mon law and statutory duties of care. A serious problem is the high level of crime and
violence in our society and its effect-on employees -who, due to the-nature of their jobs,
are prone to attacks and other forms of violence. Demands have been made by trade
unions for employers to provide a measure of protection to such employees.186
Violence is also prevalent amongst employees with different political views and collective
agreements also require employers to attempt to eliminate such violence. 187

1845, for example, the specific provisions in clause 22 of the Hairdressing Trade, Pretoria published as
notice R 1684 in Government Gazette 17500 of 18 October 1996 in terms of which the employer must
ensure that the workplace is adequately lighted and ventilated and provided with an adequate supply of hot
and cold running water; that it is fitted with glazed washbasins with waste pipes and a system for the
innocuous disposal of waste water; that the walls and floors are constructed of material which will permit
their being kept clean and that a place for the storage or preparation of food is separated from the part
used for carrying on the trade by a wall or walls having no doors, windows, apertures or other means of
communication therewith.

185premier Food Industries have reached such an agreement with FAWU (see "Epic Explosion Investiga-
tion® (1992) 3(23) South African Labour News 6).

186Employees of the Post Office, for instance, have been subjected to acts of violence - particularly during
the early 1990's. This was a matter of concern to the Post and Telecommunication Workers Association,
which raised the question of restructuring security structures by the Post Office in co-operation with the
unions concerned (see "New Shape for Post Office Wage Talks" (1992) 3(15) South African Labour News 7
and "Potwa Stoppage over Township Attacks" (1992) 4(3) South African Labour News 5 in this regard). The
South African Railways and Harbour Workers Union has also demanded adequate security at all stations
and on all trains for its employees (see "Spoornet Sit-in Follows March® (1992) 3(21) South African Labour
News 4). See further the demands made by Johannesburg municipal security guards for improved safety
provisions in "Jo’burg Security Guards Strike" (1992) 3(22) South African Labour News 5.

1871 terms of clause 3.6 of the Code of Conduct, Anglo American and NUM have agreed that the following
is not permitted on mine property: language or behaviour which may incite, be derogatory or which may
reasonably give offence to others; the wearing of any party political insignia at the workplace; the wearing,
carrying or displaying of weapons; any form of coercive behaviour; any interference in the normal running
of the operations. In terms of clause 3.5.1, management has the right to conduct searches for weapons
and other illicit substances (see also "NUM and Anglo Sign Historic Accords® (1992) 4(1) South African
Labour News 3).
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5.3.2.22 Private Work by the Employee

An employee’s common law duty not to compete with his employer188 has been con-
firmed in a number of collective agreements which expressly prohibit employees from
doing any other remunerative work after working hours. 188 There are, however, a num-
ber of agreements which permit employees to do such work, subject to the express
permission of their employers. 190

5.3.2.23  Funds for the Benefit of Employees 191
Collective agreements often require employers to establish funds for the benefit of their

employees and/or to make regular contributions to such finds. Examples of such funds
provided for in agreements are holiday funds, 192 sick pay funds,193 medical aid

1888ee par 2.4.5 of chapter 2 where the employee’s duty to act in good faith is discussed.

189gge, for instance, clause 4 of the Motor Industry: Main Agreement published as notice R 838 in
Government Gazette 16466 of 23 June 1995 in terms of which employees are prohibited from soliciting or
taking orders for or undertake any work failing within the scope of the motor industry, whether for gain or
not, other than for their employers. Employees may also not engage in trading in motor vehicles or acces-
sories on their own account or on behalf of any person or firm other than their employers. See also clause
6 of the Furniture Manufacturing Industry, Orange Free State: Main Agreement published as notice R 1427
in Government Gazette 15918 of 19 August 1994.

19050¢, for example, clause 14.1.1 of the Industrial Council for the Local Government Undertaking, Trans-
vaal: Standard Conditions of Service for Town Clerks and Chief Executive Officers published as nctice R
1807 in Government Gazette 16038 of 21 Qctober 1994 in terms of which employees are allowed, with spe-
clal permission from the employer and on conditions determined by it, to perform remunerative work out-
side the employer's service. See also clause 15.2.1 of the Local Government Undertaking: Conditions of
Employment Agreement, Transvaal published as notice R 1828 in Government Gazette 16047 of 28
October 1994,

191Ngither the common law (see par 2.4.8 of chapter 2) nor minimum legislation (see par 3.3.3 of chapter
3) makes provision for the establishment and maintaining of such funds.

192The purpose of such a fund is to provide employees with additional funds when they take their leave.
Clause 33 of the Main Agreement for the Diamond Cutting Industry of South Africa published as notice R
1648 in Government Gazette 14047 of 12 June 1992, provides for such a fund. Membership is compulsory
for all employees employed in the industry and employers which are members of the employers’ organisa-
tion (see clause 33(2)). In terms of subclause (3)(a), each employer must contribute in respect of each
employee a monthly sum, calculated at 6% of the employees’ weekly or monthly earnings. In terms of sub-
clause (6), payment of the holiday bonus must be made during the week preceding the commencement of
the employee’s annual leave. A very interesting provision, which actually provides the employer with some
sort of hold over the trade union and its employees, is contained in sub-clause (8). It provides that in the
- event of the union’s failure to bring about a cessation of a stoppage or retardation within four workmg days,
the employers’ organisation has the right to declare the provisions of the fund terminated.

193¢ clause 20 of the Agreement for the Knitting Industry, Transvaal published as notice R 3124 in
Government Gazette 14395 of 13 November 1992, in terms of which a so-called sick pay fund is estab-
lished for the benefit of the employees who are absent from work owing to lliness. See also the National
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funds, 194 unemployment funds,195 maternity benefit funds, 196 bursury funds, 197 pen-
sion funds, 198 provident funds199 and other insurance funds.200

5.3.2.24  Grievance Procedures201
’Agreements have been concluded which contain grievance procedures. In terms of

these procedures, employees who have grievances against co-workers or superiors, or
about their work, or the-environment in'which they work; or-about their terms and condi-

Industrial Council for the Iron, Steel, Engineering and Metallurgical Industry Sick Pay Fund Agreement pub-
lished as notice R 1804 in Government Gazette 17548 of 8 November 1996 which makes provision for the
payment of sick pay benefits (see clause 5(1)); benefits for injury on duty (see clause 5(2)); funeral benefits
(see clause 5(3)); benefits in respect of pregnancy, confinement and stillborn confinement-(see clause 5(4))
and benefits in respect of the adoption of children under two years of age (see clause 5(5)).

1945ee clause 19 of the Agreement for the Knitting Industry, Transvaal published as notice R 3124 in
Government Gazette 14395 of 13 November 1992, in terms of which a medical benefit society is created.
The aim of the society is to provide its members with medical treatment and medicines in case of illness.
See also the Iron, Steel, Engineering and Metallurgucal Industry: Steelmed-Agreement published as notice
R 230 in Government Gazette 16266 of 17 February 1995.

1951n terms of clause 21 of the Agreement for the Knitting Industry, Transvaal published as notice R 3124 in
Government Gazette 14395 of 13 November 1992, the parties have established a so-called slack pay fund.
The funds of the fund must be applied to provide benefits to employees who have been placed on short-
time.

196g¢e, for instance, clause 35 of the Millinery industry (Transvaal) Agreement published as notice R 470 in
Government Gazette 16332 of 31 March 1995.

1973ee clause 19(A) of Clothing Industry, Natal: Amendment of Main Agreement published as notice R 175
in Government Gazette 17763 of 7 February 1997.

1983ee the Iron, Steel, Engineering and Metallurgical Industry: Engineering Industries Pension Fund Agree-
ment published as notice R 627 in Government Gazette 17109 of 19 April 1996 in terms of which a pension
fund is established. :

1995ee clause 22 of the Agreement for the Knitting Industry, Transvaal published as notice R 3124 in
Government Gazette 14395 of 13 November 1992, in terms of which a provident fund is established. See
also the Iron, Steel, Engineering and Metallurgical Industry: Provident Fund Agreement for the Metal
Industries published as notice R 624 in Government Gazette 17109 of 19 April 1996 in terms of which such
a fund is established.

200gych as the funeral benefit scheme which Transnet and the unions represented on the bargaining
council have established. The parties have agreed that Transnet would implement and finance the scheme
for its employees (see "Agreement Reached at Transnet® (1992) 4(2) South African Labour News 9). See
also clause 23 of the Agreement for the Knitting Industry published as notice R 3124 in Government
Gazette 14395 of 13 November 1992, in terms of which a so-called maternity benefit fund is established
which provides members thereof with maternity benefits in case of absence from work owing to confine-
ment.

201Neither the common law nor legislation make provision for grievance procedures.
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tions of employment, may lodge a complaint with a manager or someone higher in the
hierarchy of the enterprise.202

5.3.2.25 Disciplinary Codes and Procedures203

Although collective bargaining parties have generally accepted that it is for employers to
determine what would be acceptable conduct in the workplace,204 there have been
employers and trade unions which have concluded agreements on disciplinary
codes.205 Others have only reached agreement on certain aspects of discipline such as
the appropriate penalty for a particular offence. There are, for example, agreements that
provide that the employer has the right to summarily dismiss an employee "for any cause
recognised by law as sufficient"206 or for misrepresentation.207 Some agreements pro-
vide that an employer may temporarily suspend an employee on full pay,208 or may dis-

202g¢g, for instance, clause 29 of the Building Industry (Transvaal): Main Agreement published as notice R
1896 in Government Gazette 16870 of 15 December 1995. See also clause 2 of chapter 7 of the Building
Industry (Transvaal) Main Agreement published as notice R 1994 in Government Gazette 160395 of 19
November 1994; clause 9 of the Industrial Council for the Local Government Undertaking, Transvaal:
Standard Conditions of Service for Town Clerks and Chief Executive Officers published as notice R 1807 in
Government Gazette 16038 of 21 October 1994 and clause 14 of the Local Government Undertaking: Con-
ditions of Employment Agreement, Transvaal published as notice R 1828 in Government Gazette 16047 of
28 October 1994.

2035eg par 3.4.2 of chapter 3 where the statutory provisions regarding disciplinary codes and procedures
are discussed.

204g5e¢ par 2.4.9 of chapter 2 on the employer's common law right to discipline and par 3.4.2 of chapter 3
where it is indicated that the Code leaves it to the empioyer to determine what conduct will be acceptable.
But see s 86 of the Labour Relations Act, 1995 which lists disciplinary codes and procedures as matters
about which the employer must jointly decide with the workplace forum (see par 4.3.3.2 of chapter 4 in this
regard).

205ggg, for instance, clause 10 of the Industrial Council for the Local Government Undertaking, Transvaal:
Standard Conditions of Service for Town Clerks and Chief Executive Officers published as notice R 1807 in
Government Gazette 16038 of 21 October 1994 which sets out the different forms of misconduct which will
be unacceptable in the workplace. See also clause 10.4 of this agreement which sets out the penalties
which may be imposed against employees who have been found guilty of misconduct. See further clauses
10 and 11.1.4 of the Local Government Undertaking: Conditions of Employment Agreement, Transvaal
published as notice R 1828 in Government Gazette 16047 of 28 October 1994,

208gpe, for example, clause 14(1)() of division A of the Main Agreement for the Motor Industry.

207gee clause 3 of the Motor Industry: Main Agreement published as notice R 838 in Government Gazette
16466 of 23 June 1995.

2085ee clause 4.2 of the Building industry (Transvaal): Main Agreement published as notice R 1896 in
Government Gazette 16870 of 15 December 1995.
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miss an employee who is absent from work without permission for a specified period.209
There are also agreements which provide for the demotion of an employee who is guilty
of misconduct.210

Many collective agreements contain disciplinary procedures which set out the procedure
according to which an employer must exercise discipline in the workplace.211 There are
also agreements which prescribe the procedure which must be followed where the dis-
pute cannot be settled in the workplace.212 -

5.3.2.26 Retrenchment Procedures213
Negotiated retrenchment procedures are fairly common. The procedure is normally in

accordance with the statutory requirements for a fair dismissal for operational reasons
contained in the Labour Relations Act, 1995.214 Retrenchment agreements provide for

209gee clause 11 of the Building Industry, Western Province: Re-enactment of Agreement for the Cape
Peninsula published as notice R 1657 in Government Gazette 16782 of 27 October 1995 in terms of which
the employer may dismiss an employee who is absent from work without its consent for a continuous
period of five or more days. See also clause 15 of the Motor Industry: Main Agreement published as notice
R 838 in Government Gazette 16466 of 23 June 1995 which stipulates that an employee who has been
absent, without permission, for a period of at least five days will be regarded as having deserted.

210gee clause 6.5.1.1 of the Local Government Undertaking: Conditions of Employment Agreement, Trans-
vaal published as notice R 1828 in Government Gazette 16047 of 28 October 1994.

211gge, for instance, the disciplinary procedures contained in clause 3 of chapter 7 of the Building Industry
(Transvaal) Main Agreement published as notice R 1994 in Government Gazette 16095 of 19 November
1994 and clause 10.2 of the Industrial Council for the Local Government Undertaking, Transvaal: Standard
Conditions of Service for Town Clerks and Chief Executive Officers published as notice R 1807 in
Government Gazette 16038 of 21 October 1994.

212)n clause 4.2.6 of the Code of Conduct, for instance, it is stipulated that alleged unfair dismissal dis-
putes must be referred to arbitration.

213gee par 2.4.10.3 of chapter 2 where the employer's common law right to dismiss by notice is dis-
cussed. See par 3.4.3.3.4 of chapter 3 where the statutory regulation of an employer's right to dismiss for
operational reasons is discussed. See also par 4.3.3.1 of chapter 4 where the listing of dismissal for opera-
tional reasons as a matter for consultation with the workplace forum is discussed.

214Seg par 3.4.3.3.4.2 of chapter 3 where the requirements are discussed. See, for instance, clause 17 of
the Local Government Undertaking: Conditions of Employment Agreement, Transvaal published as notice
R 1828 in Government Gazette 16047 of 28 October 1994.
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the consideration of alternatives to retrenchment,215 prior notice of the intention to
retrench,218 prior consuitation in regard to the contemplated retrenchment,217 the dis
closure of information,218 the implementing of abjective criteria for the selection of those
to be retrenched,219 notification and assistance to the employees, an undertaking to re-
employ220 and the quantum of severance pay.221

215gee clause 13 of division B and clause 6 of chapter 1 of division C of the Main Agreement for the Motor
Industry in terms of which.the parties have agreed to the implementation of short-time as an alternative to
retrenchment. They have agreed that the employer may introduce short-time where there is a slackness of
trade and, in such an event, the employer is not required to pay wages. The parties to the Main Agreement -
for the Diamond Cutting Industry of South Africa published as notice R 1648 in Government Gazette 14047
of 12 June 1992 have also agreed to short-time. In clause 10 they provide that, whenever the employee is
placed on short-time, he should be paid a minimum of 65% of his daily rate. See also clause 1 of annexure
A to the Iron, Steel, Engineering and Metallurgical Industry: Re-enactment of Lift Engineering Agreement
published as notice R 1641 in Government Gazette 16782 of 27 October 1995. See further clause 13 of the
Motor Industry: Main Agreement published as notice R 838 in Government Gazette 16466 of 23 June 1995
in terms of which the reduction of wages is listed as an alternative to retrenchment.

21650 clause 25(1) of the Agreement for the Knitting Industry, Transvaal published as notice R 3124 in
Government Gazette 14395 of 13 November 1992, and clause 1(b) of annexure A to the iron, Steel,
Engineering and Metallurgical Industry: Re-enactment of Lift Engineering Agreement published as notice R
1641 in Government Gazette 16782 of 27 October 1995.

2175ee clause 25(2) of the Agreement for the Knitting industry, Transvaal published as notice R 3124 in
Government Gazette 14395 of 13 November 1992; clause 1(c) of annexure A to the iron, Steel, Engineering
and Metallurgical Industry: Re-enactment of Lift Engineering Agreement published as notice R 1641 in
Government Gazette 16782 of 27 October 1995 and clause 1.3 of chapter 7 of the Building Industry (Trans-
vaal): Main Agreement published as notice R 1994 in Government Gazette 16095 of 19 November 1394,

218gge clause 1(c)(li) of annexure A to the Iron, Steel, Engineering and Metallurgical Industry: Re-
enactment of Lift Engineering Agreement published as notice R 1641 in Government Gazette 16782 of 27
October 1995. Of interest is the fact that the agreement stipulates that the employer is not expected to dis-
close information which "could harm the employer’s business interests, for example trade secrets and
other confidential information®. This provision is not as onerous as s 189(4) read with s 16 of the Labour
Relations Act, 1995 in terms of which an employer may be ordered to disclose confidential information
which, if disclosed, may cause substantial harm to it (see par 3.4.3.3.4.2 of chapter 3 where this matter is
discussed in detalil).

219g5¢e clause 25(3) of the Agreement for the Knitting Industry, Transvaal published as notice R 3124 in
Government Gazette 14395 of 13 November 1992. In terms of clause 25(3)(c), an employee who is elected
for retrenchment on account of old age, is paid a certain sum, which appears to be something akin to
severance pay. The amount depends on the age of the employee as well as his length of service. See also
clause 1.6 of chapter 7 of the Building Industry (Transvaal): Main Agreement published as notice R 1994 in
Government Gazette 16095 of 19 November 1994 which lists LIFO as the primary criterion but also allows
selection on the ground of proven poor work perforrnance.

220g6e clause 25(5) of the Agreement for the Kanitting Industry, Transvaal published as notice R 3124 in

Government Gazette 14335 of 13 November 1992; clause 2 of annexure A to the Iron, Steel, Engineering

and Metallurgical Industry: Re-enactment of Lift Engineering Agreement published as notice R 1641 in

Government Gazette 16782 of 27 October 1995 as well as clauses 1.8.2 and 1.9 of chapter 7 of the Building

Ihrlldustry (Transvaal): Main Agreement published as notice R 1994 in Government Gazette 16095 of 19
ovember 1994,
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An interesting development in regard to retrenchment is the demand by certain trade
unions that employers agree to implementing a moratorium on retrenchments.222
Although this demand has met with strong opposition from some employers,223 others
have agreed to such a moratorium.224

5.3.2.27  Notice Periods225

Collective agreements often stipulate the period of notice to which employees will be
entitled if their services are terminated.226

5.3.2.28 Atypical Employees

Some collective agreements prohibit employers from giving piece-work227 or taskwork

2211n terms of clause 39 of division A of the Main Agreement for the Motor Industry payment of retrench-
ment pay or severance pay must be made by the employer. In terms of this clause, the employer must pay
a sum equal to one week’s wages for each completed year of service. This is in accordance with the mini-
mum stipulated in s 196(1) of the Labour Relations Act, 1995 (see par 3.4.3.3.4.2 of chapter 3 where
severance pay is discussed). Clause 17.4.8.8 of the Local Government Undertaking: Conditions of Employ-
ment Agreement, Transvaal published as notice R 1828 in Government Gazette 16047 of 28 October 1994
provides for much more favourable terms. It stipulates that all employees with less than 10 years’ service
must be paid three weeks’ salary for each completed year of service.

222366 *Job Security Key Demand” (1992) 3(20) South African Labour News 5; "Job Security Crucial Issue”
(1992) 3(22) South African Labour News 10 and "Fawu Seeks Job Security at SAB" (1992) 3(22) South
African Labour News 11.

223506 "Job Security Key Demand" (1992) 3(20) South African Labour News 5.

224g¢¢, for instance, "Saccawu Ends Fredsmollen Strike® (1992) 4(7) South African Labour News 4; “Job
Security Critical Issue” (1992) 3(22) South African Labour News 10 and "Agreement Reached at Transnet"
(1992) 4(2) South African Labour News 9.

225gee par 2.4.10.3 of chapter 2 where the common-law notice requirements are discussed and par 3.4.3.4
of chapter 3 where the statutory provisions are discussed.

2263ee, for instance, clause 11 of the Building Industry (Transvaal): Main Agreement published as notice R
1896 in Government Gazefte 16870 of 15 December 1995. It is interesting to note that the majority of the
provisions contained in this clause are less favourable than those contalned in s 14 of the Basic Conditions
of Employment Act.

227 piece-worker is a permanent employee of the business who is given a specific piece of work to do
and is paid for work done. In clause 3 of the Main Agreement for the Tearoom, Restaurant and Catering
Trade, Witwatersrand published as notice R 412 in Government Gazette 13038 of 1 March 1991, a piece-
worker is defined as "an employee...employed permanently by the establishment for not more than 24
ordinary hours in any week" and piece-work is defined as "any system by which eamings are based solely
on quantity or output of work done”.
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out to any of their employees.228 Other agreements allow the giving out of piece-work
but regulate it,229 for instance, by prescribing the manner in which piece-workers’
remuneration must be calculated.230

There are also collective agreements which regulate employers’ right to appoint casual
empiloyees.231 Such employees’ terms and conditions are usually less favourable than
those of permanent employees232 and they are also normally ineligible for membership
of certain funds such as pension and-provident funds and-medical aid schemes.233

228ggg, for instance, clause 10 of the Building Industry, North and West Boland: Main Agreement pub-
lished as notice R 805 in Government Gazette 16452 of 9 June 1995 and clause 8 of the Millinery Industry
(Transvaal) Agreement published as notice R 470 in Government Gazette 16332 of 31 March 1995.

229g¢¢ clause 16 of division A of the Main Agreement for the Motor Industry and clause 5 of The Building
Industry (Transvaal): Main Agreement published as notice R 1896 in Government Gazette 16870 of 15
December 1995 as well as clause 9 of the Civil Engineering Industry: Agreement published as R 1841 in
Government Gazette 16833 of 24 November 1995.

230in clause 16 of division A for the Main Agreement for the Mator Industry, for instance, it is stipulated that
a piece-worker may not be paid less than the remuneration which he would have received had he bgen
employed as a time-worker. See also clause 5 of The Building Industry (Transvaal): Main Agreement pub-
lished as notice R 1896 in Government Gazette 16870 of 15 December 1995.

231)n clause 3 of division A of the Main Agreement for the Motor Industry a casual employee is defined as a
person who is employed on not more than three days in any week. There is, however, a rider that that
employee is also not employed on more than 28 calender days in any period of six months. See also
clause 11 of the Main Agreement for the Tearoom, Restaurant and Catering Trade, Witwatersrand pub-
lished as notice R 412 in Government Gazette 13038 of 1 March 1991 which provides that an employee
may be employed as a temporary employee for a period not exceeding 3 months on condition that the
employer has in writing clearly conveyed his temporary status to the employee at the time of his engage-
ment.

232Consider, for instance, ctause 5 of the Laundry, Cleaning and Dyeing Industry (Cape): Amendment of
Main Agreement published as notice R 1429 in Government Gazette 15918 of 19 August 1994 in terms of
which probationary employees are not entitled to the normal disciplinary procedures which precede
termination of employment.

233gee, for instance, the Civil Engineering Industry: Agreement published as R 1841 in Government
Gazette 16833 of 24 November 1995. In terms of clause 14.4 thereof such workers are not entitled to
annual leave. They are aiso not entitled to sick leave (see clause 14.5) and the employer does not have to
provide such an employee with a certificate of service (see clause 14.7). It is for this reason that trade
unions are so keen to obtain permanent status for temporary workers where possible. NEHAWU, for
Instance, has striven to obtain permanent employee status for hospital workers who had, some of them
after many years of service, merely temporary worker status. It was successiul as an agreement was con-
cluded in 1992 in terms of which approximately 160 000 health sector workers got permanent status before
the start of the 1993 financial year (see in this regard "State v Hea!th Workers" (1992) 4(7) South African
Labour News 8).
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Certain collective agreements, however, do contain more favourable terms for such
workers than the minima stipulated by the Basic Conditions of Employment Act.234

Collective agreements confirm employers’ right to appoint employees on a probationary
basis.235 Some of these agreements prescribe a notice period for dismissal during the
probation period236 whereas others entitle employers to terminate probationary employ-
ment without notice.237 Other agreements require employers to train probationary
employees or to allow them time off to undergo training:238 - - -

Collective agreements sometimes entitle employers to hire employees for a fixed
term, 239 usually to work on a special project.240

234gee clauses 3 and 4(1) of the Main Agreement for the Tearoom, Restaurant and Catering Trade,
Witwatersrand published as notice R 412 in Government Gazette 13038 of 1 March 1991, and clause 30 of
division A of the Main Agreement for the Motor Industry. See also clause6(3) of the Furniture Manufactur-
ing Industry, Natal: Exclusion from Main Agreement published as notice R 620 in Government Gazette
17207 of 24 May 1994.

2351n terms of clause 14 of the Building Industry, North and West Boland: Main Agreement published as
notice R 805 in Government Gazette 16452 of 9 June 1995 certain employees are subject to a trial period of
42 working hours. Clause 21 of the Industrial Council for the Tearoom, Restaurant and Catering Trade,
Pretoria: New Agreement published as notice R 1797 in Government -Gazette 17548 of 8 November 1996
makes provision for a trial period of 30 days for certain employees and a three month probation period for
others.

236Clause 21 of the Industrial Council for the Tearoom, Restaurant and Catering Trade, Pretoria: New
Agreement published as notice R 1797 in Government Gazette 17548 of 8 November 1996 prescribes 24
hours’ notice for dismissal during a 30 day probation period and seven days' notice for employees who are
on a three month probation period and who are paid weekly.

237gge, for instance, clause 9(1)(e) of the Agreement for the Knitting Industry, Transvaal published as
notice R 3124 in Government Gazette 14395 of 13 November 1992 in terms of which the first ten working
days of the period of employment of an employee is deemed to be a trial period and such employment
may be terminated either by the employer or the employee at any time within such trial period without
notice. However, the Labour Relations Act, 1995’s guidelines for the fair dismissal of a probationary
employee clearly require that the employer must dismiss in a fair manner (see pars 3.4.3.3.3.1 and
3.4.3.3.3.2 of chapter 3).

2385ee clause 8 of the Building Industry, North and West Boland: Main Agreement published as notice R
805 in Government Gazette 16452 of 9 June 1995.

239g¢e pars 3.2 and 3.4.3.1 of chapter 3 for a discussion on fixed term contracts and employees’ right to
attack the fairness of employers’ refusal to renew their contracts.

2403, for instance, clause 4 of the Iron, Steel, Engineering and Metallurgical Industry: Re-enactment of
Lift Engineering Agreement published as notice R 1641 in Government Gazette 16782 of 27 October 1995
in terms of which an employer may employ an employee “for a specified limited contract period in terms of
a limited duration contract of empioyment". Such employees are required to do sitework, or tumaround
work, or ship repair work or they are employed because the employer has managed to secure additional
work of a short term nature. See also clause 6(3) read with the annexure to the Iron, Steel, Engineering and
Metallurgical Industry: Re-enactment of Main Agreement published as notice R 1642 in Government
Gazette 16782 of 27 October 1995 in terms of which the employer is entitled to employ a substitute
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5.4 MATTERS WHICH DO NOT HAVE A DIRECT BEARING ON THE EMPLOY-
MENT RELATIONSHIP

5.4.1 Introduction

Trade unions often involve themselves in matters which do not have a direct bearing on
the employment relationship. Some of them have, for instance, become involved in mat-
ters such as economic policies241 and-political issues: They: do-not engage in formal
collective bargaining about these matters. Usually, their involvement entails making sug-
gestions, or submitting proposals, or commenting on these matters or endeavouring to
reach consensus.242

5.4.2 Economic Policies
Subsequent to trade unions’ and employers’ discussions243 about the possibility of

establishing a joint forum on economic matters to formuiate a macro-economic
policy244 and to ensure that no unilateral economic decisions are taken by the

employee on a fixed term contract during the pericd of maternity leave taken by a permanent employee.

241Trade unions deemed it necessary to become invoived in the active promation of economic growth and
job creation because of the extent of unemployment and Its negative social consequences (see Ebrahim
Patel "New Institutions of Decision-making: The Case of the National Economic Forum® in Ebrahim Patel
(ed) Engine of Development? South Africa’s National Economic Forum (1993) 1 at 3).

242560 clause 3.3 of the founding document of the National Economic Forum as reproduced in Ebrahim
Patel (ed) Engine of Development? South Africa’s National Economic Forum (1993) 64. See also the found-
ing document of National Economic Development and Labour Council (hereafter NEDLAC) as well as the
Ministerial Legal Task Team Explanatory Memorandum notice 97 of 1995 in Government Gazette 16259 of
10 February 1995 page 112.

243ge¢ "Joint Economic Forum Takes Shape® (1992) 3(15) South African Labour News 9 and "NEF Gets
Down to Business® (1992) 4(11) South African Labour News 3. The foundations for such a macro-economic
forum were laid by business and labour leaders on 5 February 1992 (see "Economic Forum Lays Founda-
tions"™ (1992) 3(16) South African Labour News 3).

244F0r a detailed discussion on the unions’ motivation for the establishment of such a joint forum, see-

Ebrahim Patel "New Institutions of Decision-making: The Case of the National Economic Forum" in Ebrahim
Patel (ed) Engine of Development? South Africa’s National Economic Forum (1993) 1 at 2-5. See also
Jayendra Naidoo "The Role of the National Economic Forum* In Ebrahlm Patel (ed) Engine of Develop-
ment? South Africa’s National Economic Forum (1993) 28 at 30.
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employers and/or the State, the National Economic Forum was formed.245 Its main
objective was set out in clause 1 of its founding documents.246 It reads as follows
In recognition of the economic challenges facing South Africa, we believe that major éco-
nomic stakeholders need to develop co-operative mechanisms for addressing South
Africa’s economic challenges. Organised labour, organised business and the governing
authority have a central role in developing strategies geared towards the generation of

sustained economic growth, the addressing of distortions in the economy, stability and the
addressing of social needs.

The body had to endeavour to achieve its objectives through "practical and effective con-
sensus".247

The National Economic Development and Labour Council, an amalgamation of the
National Manpower Commission and the National Economic Forum, was formed in May
1995.248 The founding document of NEDLAGC cites its purpose as the bringing together
of labour, business, Government and development actors in order to "ensure consensus

on all matters relating to economic policy" and to “consider all proposed labour legisla-
tion".249

In accordance with NEDLAC’s stated purpose, trade unions tabled formal responses to
the draft negotiating document in the form of a Labour Relations Bill250 and participated

2455ee Ebrahim Patel "New Institutions of Decision-making: The Case of the National Economic Forum® in
Ebrahim Patel (ed) Engine of Development? South Africa’s National Economic Forum (1993) 1 at 7 as well
as D du Toit, D Woolfrey, J Murphy, S Godfrey, D Bosch and S Christie The Labour Relations Act of 1995
(1996) 16.

246g50¢ Ebrahim Patel (ed) Engine of Development? South Africa’s National Economic Forum (1993) 62-68
where the forum’s founding documents are reproduced.

247see clause 3.3 of its founding documents as reproduced in Ebrahim Patel (ed) Engine of Development?
South Africa’s National Economic Forum (1993) 64. See also Ebrahim Patel "New Institutions of Decision-
making: The Case of the National Economic Forum® in Ebrahim Patel (ed) Engine of Development? South
Africa’s National Economic Forum (1993) 1 at 6.

2481t was formed in terms of the National Economic, Development and Labour Council Act 35 of 1994
(hereatter the National Economic, Development and Labour Council Act) which came into operation on 5
May 1995 in terms of Proclamation No R 48, 1995 published in Government Gazette 16403 of 3 May 1995.
- See aZso D)du Toit, D Woolirey, J Murphy, S Godfrey, D Bosch and S Christie The Labour Relations Act of
7995 (1996) 18.

2495ee also s 5(1)(b) and (c) of the National Economic, Development and Labour Council Act. See further
Sonia Bendix Industrial Relations in South Africa 3 ed (1996) 114 and D du Toit, D Woolfrey, J Murphy, S
Godfrey, D Bosch and S Christie The Labour Relations Act of 1995 (1996) 18.

250pyblished as notice 97 of 1995 in Government Gazette 16259 of 10 February 1995.
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in negotiations with the State and employers concerning the Bill.251 On 21 July 1995
NEDLAC tabled a report recommending the adoption of the draft Bill, subject to the
necessary amendments occasioned by the agreements reached by the negotlatmg
parties.252

Through their participation in these negotiations at NEDLAC, trade unions have ensured
that those sections which either directly or indirectly promote the social and economic
upliftment of the South. African.workforce. have been included in the Labour Relations
Act, 1995.253

5.4.3 Political Issues

Trade unions have, especially prior to the first democratic elections in 1994, 254
endeavoured in a number of different ways to force employers to put pressure on the
Government in order to introduce political changes. The method most often utilised by
trade unions was stayaways255 aithough they also occasionally resorted to overtime
bans.256 |

Most employers have treated political issues as matters about which they can do very
little and have accordingly been reluctant to compromise in this regard. Some of them,

2515ge the "Explanatory Memorandum® published in Halton Cheadle, PAK le Roux, Clive Thompson and
Andre van Niekerk Current Labour Law 1995: A Review of Recent Developments in Key Areas of Labour
Law (1995) 214,

252ggg the "Explanatory Memorandum® published in Halton Cheadle, PAK le Roux, Clive Thompson and
André van Niekerk Current Labour Law 1995: A Review of Recent Developments In Key Areas of Labour
Law (1995) 215. For a detailed account of the negotiations between the various parties at NEDLAC, see D
du Toit, D Woolfrey, J Murphy, S Godfrey, D Bosch and S Christie The Labour Relations Act of 1995 (1996)
26-32. ' ‘

2535ee D du Toit, D Woolfrey, J Murphy, S Godirey, D Bosch and S Christie The Labour Relations Act of
7995 (1996) 21-32 for a discussion of the various matters which trade unions regarded as relevant for the
social and economic upliftment of workers and the negotiations which surrounded these matters prior to
the passing of the Labour Relations Act, 1995 by Parliament.

2545¢e "Cosatu Mass Action Programme® (1992) 4(7) South African Labour News 3 and "Programme of
Action: Adopted by Cosatu Campaigns Conference: 11-13 September 1992° (1992) South African Labour
News: Special Document.

2555ee Ebrahim Patet "New Institutions of Decision-making: The Case of the National Economic Forum® i
Ebrahim Patel (ed) Engine of Developrnent? South Africa’s National Economic Forum (1993) 1 at 4-6.

2563eg, for instance, the facts in Cape Gate (Pty) Ltd v Namane & Others (1990) 11 ILJ 766 (IC) at 769A-B
and 775A.
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however, have been prepared to become involved.257 On closer scrutiny of the reasons
for their willingness to become involved, it appears that they were mostly moved by busi-
ness considerations!258

5.5 CONCLUSION

From the above survey, it is apparent that very few aspects of the employment relation-
ship are excluded from collective bargaining. In practice, therefore, in many places of
work most facets of the employment relationship are regulated by collective agreements
rather than being the product of unilateral employer decisions.

It is also apparent that the ambit of collective bargaining is, in certain cases at least,
being extended to issues beyond the employment relationship.

* Matters which have not received much attention from trade unions so far are those
related to the business or economic component of enterprises259 such as the issuing of
shares, investment of surplus funds, the purchasing of a plant or new equipment,260 the
relocation of the business,261 exporting, customer services, the prices of products and
product development.

257Consider, for Instance, the case of Bertrands Holdings, a major textile employer which had in 1992
been prepared to call on the then President to remave Brigadier Qupa Gqoza as head of State in the Cis-
kei. In its letter to the President, the company alleged that this had been done as a result of demands from
its labour force. The company also urged the re-incorparation of Ciskei into South Africa (see "Sactwu
Harnesses Employers" (1992) 4(7) South African Labour News 9). South African businesses also became
involved in the then Bophuthatswana conceming the promulgation of legistation in terms of which unions,
with their head offices outside the homeland, were barred from registration in Bophuthatswana (see "Busi-
ness Joins Unions in Opposition to Bop Labour Law” (1992) 3(15) South African Labour News 1-2).

258 Bertrands Holdings, for instance, had subsidiaries in the Ciskei. See Lionel Hodes “The Social
Responsibility of a Company” (1983) 100 SALJ 468 at 490 where he points out that there are businesses
which maintain that political action by employers will in the iong run enhance business prospects.

259gge par 1.2 of chapter 1 where this sphere of a business is discussed.

260The purchasing of a plant, however, has been indirectly challenged where trade unions were consulted
about the retrenchment of employees who could not or would not move to the newly acquired plant (see
par 3.4.3.3.4 of chapter 3 where the requirements for a fair dismissal for operational reasons are dis-
cussed). The purchasing of equipment has also been indirectly challenged where trade unions were con-
sulted about the dismissal of employees who became redundant as a result of such purchase (see par
3.4.3.3.4 of chapter 3) or where they negotiated about the retraining of employees affected by the purchase
(see par 5.3.2.18 above).

261This matter has received a measure of attention from trade unions in so far as it may lead to dismissals.
Under such circumstances, employers are statutorily obliged to consuit either the workplace forum (if there
is one) or the trade union (see par 3.4.3.3.4.2 of chapter 3 where the statutory requirements for a proce-
durally fair dismissal for operational reasons are discussed).
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There may be a number of reasons for this. Trade unions’ historical interest in collective
bargaining issues has traditionally been limited to the "job territory*.262 They may also
believe that they lack the expertise to make decisions in these areas. Furthermore, their
members may not be interested in these issues and thus the risk of pursuing them may
be too high,263 particularly as most employers hold the view that these matters are part
of their prerogative. Nevertheless, employers may in future also be challenged by trade
unions about these matters, particularly now that the Labour Relations Act, 1995 lists
some of these matters for consuttation with workplace forums(264- - -

In future, collective bargaining parties will have to ensure that their agreements are in
accordance with the provisions of the Constitution265 and the Labour Relations Act,
1995. They will have to be particularly sensitive to the equality clause of the Constitu-
tion266 and the provisions of Schedule 7 to the Labour Relations Act, 1995 and ensure
that their agreements about the treatment of co-workers as well as applicants for jobs do
not constitute unfair discrimination between such people. In addition, they will also have
to give due consideration to the Constitution’s provisions regarding labour relations,267
particularly those relating to the right to freedom of association, 268 organisational rights
of trade unions269 and the right to strike270 as well as the Labour Relations Act, 1995's
provisions in this regard.271

2623¢e Martin M Perline and David J Poynter "Union and Management Perceptions of Managerial Preroga-
tives: Some Insight into the Future of Co-operative Bargaining in the USA" (1990) 28 British Journal of
Industrial Relations 179 at 187.

263)pid.

2645ee s 84 which lists the restructuring of the workplace, partial or total plant closures, mergers and
transfers of ownership, product development plans and export promotion as matters about which consulta-
tion must take place (see also par 4.3.3.1 of chapter 4 where this section and its implications for employers’
decision-making pawer are discussed).

265particularly the Bill of Rights contained in chapter 2 thereof.

26650g 5 9.

267500 s 23.

26850e 5 23(2)(a).

269gee 5 23(4).

270ge¢ s 23(2)(c).

2713ee 55 4, 11-22 and ss 64 and 65. See also chapters 4 and 6 where these statutory rights are discussed.




CHAPTER 6

THE RESTRICTION OF EMPLOYER PREROGATIVE THROUGH ECONOMIC
POWER

6.1 INTRODUCTION

In the previous chapter,1 the role which collective bargaining piays in the restriction of an
employer’s decision-making power was considered. It appeared that collective bargain-
ing could constitute a significant restriction on virtually every aspect of the management
of an enterprise. The restriction, however, takes place with the employer’s co-operation
as it is implemented through collective bargaining. V

Where the parties are unable to reach agreement through collective bargaining, the
employees and their trade union have a number of options. They may decide to drop the
matter. They would normally do this where they do not feel too strongly about the matter
or where they realise that their bargaining power is not strong enough. The collective
bargaining parties may agree on mediation2 or they may be obliged to refer the matter to
arbitration, either because they are invoived in an essential or maintenance service3 or
because their collective agreement contains a clause in terms of which they are obliged
to do so0.4 The matter may also be referred to arbitration by the employees and their
trade union in terms of a right to do so contained in the Labour Relations Act, 1995.5 Or,
where the parties are not obliged to refer a matter to arbitration,® they may agree to
(voluntary) arbitration.” The employees and their trade union may also decide to exert
economic pressure on the employer.

+

1See chapter 5 in which the scope and content of coliective bargaining are considered.

23trictly speaking, this is not an alternative to collective bargaining as mediation is really a continuation of
collective bargaining under the guidance of a mediator.

3see 8 65(1)(d) of the Labour Relations Act, 1995 as well as par 6.3.3.1 below where the provisions of s 65 of
the Labour Relations Act, 1995 are discussed.

45ee s 65(1)(b) of the Labour Relations Act, 1995. See also par 6.3.3.1 below where the provisions of s 65 of
the Labour Relations Act, 1995 are discussed.

5See s 65(1)(c) of the Labour Relations Act, 1995. See further par 6.3.3.1 below where s 65 is discussed.
6F'erhaps because the matter falls under the jurisdiction of the labour court. Consider, for instance, automati-
cally unfair dismissals and dismissals for operational reasons which, in terms of s 191 (5)(b)() and (ji) of the
Labour Relations Act, 1995, must be referred to the labour court for settlement.

7See s 141 of the Labour Relations Act, 1995.
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Economic pressure can take various forms. Pressure could, for example, be exerted
through picketing,8 boycotts® and the mobilising of public opinion through press state-
ments, 10 advertisements, television interviews11 and the distributing of pamphlets.12 In
practice, however, the most important form of economic pressure is through collective
action at the workplace. In colloquial terms, employees embark on a "strike" or “industrial
action".13

In this chapter, the way-in which the taw-prohibits or-regulates-the use of economic
power as a method to enforce employee demands will be discussed.

6.2 COMMON LAW PRINCIPLES

Employees who use economic power to enforce demands can, depending on the form
which the economic pressure takes, incur civil and/or criminal liability on the basis of
common law principles. They may, for example, incur civil liability in the form of delictual
liability or breach of contract. They may also incur criminal liability in terms of certain
common law offences. |

Employees who organise a boycott14 of a business or who picket1d may be interdicted

BPicketing, as a form of economic pressure exerted by employees, is discussed in greater detail in par 6.2
below.

980ycotts, as a form of economic pressure exerted by employees, is discussed in greater detail in par 6.2
below.

105ee, for example, Dunlop SA Ltd v Metal & Allied Workers Union & Another (1985) 6 ILJ 167 (D) at 175G-
176B and 176B-D and VNR Stee! (Pty) Lid v Ntional Union of Metalworkers of SA (1995) 16 ILJ 1483 (LAC) at
1489C-D. See also Sonia Bendix /ndustrial Relations in South Africa 3 ed (1996) 436.

118eg, for example, VNR Steei (Pty) Ltd v National Union of Metalworkers of SA (1995) 16 ILJ 1483 (LAC) at
1489C-D.

125ee, for instance, BTR Dunlop Ltd v National Union of Metalworkers of SA (1989) 10 /LJ 181 (IC) at 186F-
187A. See also Neil W Chamberain and James W Kuhn Co/lective Bargaining 3 ed (1986) 189-190.

13As will be seen in par 6.3.2 below, the definition of a strike in South African labour legislation has a very
technical meaning which does not correspond to the layman’s concept of a strike.

14710 *boycott” means "to engage in a concerted refusal to have dealings with (... a person, store or organisa-
tion)" (see HB Woolf (editor in chief) Webster’s New Collegiate Dictionary (1976)) or to abstain from buying
or using ancther person or entity's products (see HG Emery and KG Brewster (eds) The New Century Dic-
tionary (1948)). See also JJ Gauntiett SC and DF Smuts "Boycotts: The Limits of Lawfulness” (1990) 11 /LJ
937. In terms of industrial relations, persons organising a boycott try to persuade customers or prospective
customers not to do business with an employer (see Sonia Bendix Industrial Relations in South Africa 3 ed
(1996) 471, 532 and 543-544).

15AA Landman "Picketing in South Africa® (1988) 2(3) LLB 17 describes picketing as "a congregation of one
or more employees with the intention to communicate a message or enforce a demand or persuade their
employer or other persons®. See also Alan Rycroft and Bamey Jordaan A Guide to South African Labour Law
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from continuing to do so on the ground that their actions amount to a delict. 16 The ques-
tion of whether or not they may be interdicted on the ground that their actions amount to
breach of contract, remains inconclusive.17 They may also be liable for any damages
these actions may cause the employer.18 In addition, they may be guilty of certain com-
mon law offences. 19 Picketers may furthermore defame20 an employer21 or a manager.

2 ed (1992) 289. Sonia Bendix Industrial Relations in South Africa 3 ed (1996) states (at 530) that “[p]icketing
has traditionally been regarded as a peaceful method by which striking.workers can publicise their action
and encourage others to join them".

16picketers may be committing a delict if; for example, they persuade fellow employees to stop working in
breach of their contracts of employment. They may also be committing a delict where they persuade
employees to terminate their contracts of empioyment lawfully. In addition, they may be committing a delict
where they persuade would-be strike breakers not to accept employment with the employer (see, for
instance, the facts of Laursens Division of BTR Ltd v National Union of Metaiworkers of SA & Others (1992)
13 ILJ 1405 (T)) or suppliers to stop deliveries in breach of their contracts with the employer. For a discus-
sion of these various delicts, see AA Landman "Picketing in South Africa” (1988) 2(3) LLB 17 at 20-21.

170n the one hand, it could be argued that their actions amount to breach of contract. Employees who
incite others not to deal with their employer, breach their common law duty to act in good faith towards it
(see par 2.4.5 of chapter 2). This constitutes a serious breach of their contracts of employment. On the other
hand, if the incitement to boycott and picket is regarded as a mere ancillary to strike action, breach of con-
tract flows from their participation in strike action and not from these actions. It is submitted that these
actions are currently regarded as mere ancillaries to strike action (see Reagan Jacobus “The Ancillaries to
the Right to Strike" in Paul Benjamin, Reagan Jacobus and Chris Albertyn (eds) Strikes Lock-outs & Arbitra-
tion in South African Labour Law: Proceedings of the Labour Law Conference 1988 (1989) 53 at 54 as well
as CJ Napier and SW McBride “Industrial Picketing in South Africa. Does it have a Role?" (1986) 6(2) /RJSA
50). Consequently, these actions do not constitute breach of contract and an interdict cannot be obtained on
this ground. In terms of s 69 of the Labour Relations Act, 1995 the purpose of picketing is to peacefully
demonstrate in support of a protected strike. Once more, it is treated as something ancillary to strike action.

184, for example, picketers’ actions amount to a delict and an employer suffers damages as a resuit thereof,
they may be liable for delictual damages (see AA Landman "Picketing in South Africa” (1988) 2(3) LLB 17 at
20). :
19picketers may, for example, be guilty of public violence. Public violence is defined as the unlawful and
intentional commission, together with a number of people, of an act which assumes serious dimensions and
which is intended forcibly to disturb public peace and tranquility, or to invade the rights of others (see CR
Snyman Criminal Law 2 ed (1986) at 321). Picketers, who by their conduct or by the content of their appeal
or message to the public, dernonstrate defiance against the authority of the State, could commit the com-
mon law offence of sedition (see CR Snyman Criminal Law 2 ed (1986) at 316). A picketer may also be guilty
of assault. Even where he merely threatens to assault, he may be guilty of this offence provided that it leads
to the threatened person believing that the picketer has the intention and ability to carry out the threat (see
CR Snyman Criminal Law 2 ed (1986) at 438). Picketers may be quilty of malicious damage to property
where they unlawfully and intentionally damage property belonging to another person, such as the
employer's (see CR Snyman Criminal Law 2 ed (1986) at 519). They may be guilty of crimen iniuria. This
offence involves the unlawful and intentional violation of the dignity or privacy of another person. The physi-
cal presence of picketers at their workplace may violate the privacy of their employer. Moreover, the content
of their appeal, or their conduct, may violate the dignitas of their employer's persona. For a discussion of
common law offences and picketing, see Cronje van Zyl An Analysis of Picketing in the South African Labour
Law Context LLM dissertation University of South Africa (1993). :

20picketers convey their message or grievance either verbally or in writing through, for example, placards,
posters and advertisements. Should these messages or grievances contain defamatory statements, they
may be guilty of defamation. For a discussion on defamation, see Anon “Defamation in Industrial Relations®
(1988) 2(2) LLB 9. '
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This could also lead to civil22 or criminal fiability.23

Although the act of going on strike will not normally, per se, lead to criminal liability,24
civil liability may flow therefrom. Strikers may, for example, incur delictual liability25 or

21This will be the case irrespective of whether the employer is a natural or a legal-person.

22Defamation is a delict in respect of which the defamed person may claim solatium and, where economic
loss was suffered, damages. He may also obtain an interdict. A company may be defamed. Although the
legal basis for this claim is subject to uncertainty, it seems that the courts are willing to grant an order for the
payment of solatium to a legal entity i its reputation has been infringed (see "Defamation in Industrial Rela-
tions" (1988) 2(2) LLB 9 at 11). Where it has suffered economic loss, it may claim damages. A legal entity
may also obtain an interdict.

23They may be guilty of crimen iniuria. This offence, inter alla, involves the unlawful and intentional violation
of the dignity of another person. The content of picketers’ appeal, or their conduct, may violate the dignitas
of their employer's persona. Picketers may also commit criminal defamation where their demands or mes-
sages injure the reputation and good name or fama of a member or members of management or the
employer (see CR Snyman Criminal Law 2 ed (1986) at 456). For a discussion of these common law
offences, see Cronje van Zyl An Analysis of Picketing in the South African Labour Law Context LLM disserta-
tion University of South Africa (1993).

24in terms of s 65(3) of the Labour Relations Act, 1956, however, strikers could be guilty of an offence if their
actions were contrary to the provisions of the section. Although such criminal liability does not exist in terms
of the Labour Relations Act, 1995, the possibility nevertheless exists that strikers may commit common law
offences such as public violence, assauit and malicious damage to property whilst striking.

25There appears to be some debate as to whether or not trade union officials and strikers would be commit-
ting a delict where they incite other employees to breach their contracts of employment and to go on strike.
Some writers (see, for example, John Grogan Collective Labour Law (1993) at 82 and John Grogan Work-
place Law (1996) 176) hold the view that trade union officials and strikers may be committing a delict should
thay convince other employees to go on strike. This also appears to have been the view of the supreme
court in Jumbo Products CC v National Union of Metaiworkers of SA (1996) 17 ILJ 859 (W) at 876A. They
may also commit a delict where they convince employees to lawfully terminate their contracts of employ-
ment by giving the required notice. Where the court is satisfied that a delict has been committed or is to be
committed, it may grant an interdict. Also, where economic losses have been suffered, it gy award delictual
damages. However, in Tramway & Omnibus Workers Union (Cape) v Heading 1937 AD 47 at 54 and R v
Givantoni 1934 CPD 1 at 4 the courts left the question of whether it did in fact constitute a common law delict
unanswered. Although the industrial court also did not consider this in National Union of Metalworkers of SA
& Others v Jumbo Products CC (1991) 12 ILJ 1048 (IC) at 1052, it was prepared to grant an interdict against
the trade union and its members participating in an illegal strike which ordered them to desist from their
industrial action. Edwin Cameron, Halton Cheadle and Clive Thompson The New Labour Relations Act: The
Law after the 1988 Amendments (1989) 80-81 ask whether Inciting breach of contract of employment in the
furtherance of a strike is a wrongful action which constitutes a delict. They point out that the Labour Rela-
tions Act, 1956 provided for strike action and ask on what basis the incitement thereof could be treated as
behaviour which offends the legal convictions of a modern industrial society (fe could be considered as a
wrongful actlon). Although they based their argument on the Labour Relations Act, 1956, their argument also
has merit In terms of the Labour Relations Act, 1995 as this Act also makes provision for strike action. It is
submitted that, from a comman law perspective, these officials and strikers would be committing a delict.
The fact that the legislature deemed it necessary to specifically provide them with immunity against civil
liability in s 79(1) of the Labour Relations Act, 1956 and s 67(2) of the Labour Relations Act, 1995, supports
this view. In Jumbo Products CC v National Union of Metalworkers of SA (1996) 17 /LJ 859 at 876J-877A the
supreme court distinguished between legal and illegal strikes and intimated that trade unlons and their offi-
cials could be delictually liable for inciting breach of contract where the strike was statutorily illegal.
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commit a breach of their employment contracts26 or a collective agreement27 or they
may even be in breach of a statutory duty.28

From the above it is clear that common law principles do not recognise the legitimacy of
collective action to enforce employee demands.2° The idea that employees should have
the right to exert collective economic pressure to rectify the imbalance inherent in the
individual employment relationship finds little favour in common law principles.

As has been the case in many countries, South African law has been adapted to meet
this need for the right to exert collective pressure. This was primarily achieved through
the introduction of legislation.30 The first major innovation in this regard was the Indus-
trial Conciliation Act 11 of 1924.31 Two reasons appear to be motives for this legislation.
The first was to make provision for collective bargaining and collective action, namely

261t is submitted that most of the actions and omissions stipulated in the definition of a strike in s 214 of the
Labour Relations Act, 1995 amount to breach of contract. The most important exception is the refusal to do
voluntary overtime work. All the actions and omissions stipulated in the definition constitute serious
breaches. The employer has a number of options. it could hold the employee to the contract and obtain an
order for specific performance (see National Union of Textile Workers & Others v Stag Packings (Pty) Ltd &
Another (1982) 3 ILJ 39 (W) at 45A-C). Or, it could cancel the contract, in other words; dismiss the employee
(see John Grogan Workplace Law (1996) 176; Alan Rycroft and Barney Jordaan A Guide to South African
Labour Law 2 ed (1992) 274 and Edwin Cameron, Halton Cheadle and Clive Thompson The New Labour
Relations Act: The Law after the 1988 Amendments (1989) 80). See also R v Smit 1955 (1) SA 239 (C) at
241H-142C; Ngewu & Others v Union Co-operative Bark & Sugar Co Ltd; Masondo & Others v Union Co-
operative Bark & Sugar Co Ltd 1982 (4) SA 390 (N) at 405E-F; (1983) 4 /LJ 41 (N); Egbep Ltd v Black Alfied
Mining & Construction Workers' Union & Others 1985 (2) SA 402 (T) and Marievale Consolldated Mines Ltd
v National Union of Mineworkers & Others (1986) 7 ILJ 108 (W) at 115E-I; 117H-118A and 120C-D). The
employer is also entitled to claim damages, irrespective of whether it elects to hold the employee to the con-
tract or to dismiss him.

27This will be the case where the employees strike in breach of the collective agreement between the
employer and the trade union or where they breach the so-called strike rules set out in such an agreement
(see par 52.3 of chapter 5 in this regard).

28An example of such a breach is where an employee, in contravention of the Occupational Health and
Safety Act and its regulations, leaves daqierous machinery unattended in order to participate in a strike.

29g0¢ JY Claasen *Die Regsposisie van Werknemers by 'n Staking in die Arbeidsreg” (1984) 47 THRHR 83 at
87 as well as John Grogan Collective Labour Law (1993) 65 who both point out that the common law is
geared to regulate the individual employment relationship - not the collective dimension of employment rela-
tions.

30As was the case in the United Kingdom. [n a number of other countries, such as Belgium and the Nether-
lands, it was achieved mainly through judicial intervention. In France this was achieved through a combina-
tion of provisions in its constitution and court decisions (see R Blanpain (ed) International Encyclopaedia for
Labour Law and industrial Relations (1987)).

315ge John Grogan Workplace Law (1996) 144-145; Sonia Bendix Industrial Relations in South Africa 3 ed
(1996) 77-103 and Alan Rycroft and Bamey B Jordaan A Guide to South African Labour Law 2 ed (1992) 114-
115 for.an historical account of the legisiation introduced in South Africa to deal with the collective dimension
of industrial relations. See also par 3.1 of chapter 3 where this Act is referred to.
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strike action. The second was to control or regulate such action. At present, the Con-
stitution and the Labour Relations Act, 1995 are the principal statutes which regulate the
exercising of collective action. The Constitution specifically affords every trade union,
employers’ organisation and employer the right to engage in collective bargaining.32 In
addition, it affords every worker the right to strike.33 The Labour Relations Act, 1995,
gives effect to these constitutional rights.34 It makes provision for collective bargaining3%
and affords employees the right to strike.3B It also controls and regulates strike action.37

6.3 THE LABOUR RELATIONS ACT, 1995
6.3.1 Introduction

The cornerstone of the legislature’s approach to strikes is the definition of a strike. The
reason for this is that, should the actions or omissions of employees fall within the defini-
tion of a strike, s 64 of the Labour Relations Act, 1995, which affords employees a right
to strike38 and s 65, which limits the right, will apply. Where ss 64 and 65 have not been
complied with, the act of going on strike, or any conduct in contemplation or furtherance

325ee 5 23(5).
335ee s 23(2)(c).

345ee s 1 of the Act which lists as one of the Act's purposes the giving of effect to the fundamental rights
conferred by the Constitution.

355ee the discussion on the statutory provisions regarding collective bargaining in chapter 4.
363ee s 64 which makes specific provision for a right to strike.

37Although the legislature accepts that there is constant conflict between employers and their employees
and that strike action is the most effective way for employees to enforce their demands, it nevertheless wants
to ensure that employees first endeavour to negotiate with their employers over their demands (see s
64(1)(a) of the Labour Relations Act, 1995). It also wants to ensure that strike action takes place according to
a regulated process and that employers are not taken by surprise (see s 64(1)(a) as well as s 64(1)(b) and (d)
of the Labour Relations Act, 1995). In addition, it wants to restrict its sanctioning of strikes to those which do
not jeopardise the weill-being of the community at large (see s 65(1)(d) as well as ss 70-75 of the Labour
Relations Act, 1995). It also does not want to afford protection to strikes that amount to a re-opening of a dis-
pute which has been settied through either ccllective bargaining, a determination made in terms of the Wage
Act or s 44 of the Labour Relations Act, 1995 or arbitration (see s 65(3)(a) and (b) of the Labour Relations
Act, 1995). For a discussion of these various motivations of the legisiature, see Craig Tanner "Strikes and
Lock-outs® In Michael Robertson (general ed) South African Human Rights and Labour Law Yearbook 1991
Volume 2 (1992) 354. (it is submitted that, although Tanner's article was written while the Labour Relations
Act, 1956 was in force, the motivation for similar provisions in the Labour Relations Act, 1995 remain the
same.)

38This provision of the Labour Relations Act, 1985 is in accordance with s 23(2)(c) of the Constitution which
affords employees a right to strike.
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thereof, does not constitute a criminal offence.39 However, such a strike will be
unprotected in terms of the Labour Relations Act, 1995 and may form the basis of an
interdict by the labour court40 and/or an order by it for the payment of compensation for
any loss attributable to such a strike.41 In addition, such strikers do not enjoy much
statutory protection against dismissal.42

Where the requirements of ss 64 and 65 have been complied with the strike will become
a protected strike.43 Strikers participating in such strikes, are protected against civil
liability by s 67(2), read with s 67(6) of the Labour Relations Act, 1995.44 In addition, they
are also protected against dismissal based on their participation in such a strike.45

There are, however, various forms of economic pressure which can be used by employ-
ees to enforce their demands against the employer that do not fall within the definition of
a strike such as picketing, boycotts and the mobilisation of public opinion through press

39Contra s 65(1) read with s 65(3) of the Labour Relations Act, 1956, which provided that non-compliance
with s 65 of that Act, which regulated the legality of strike action, constituted a criminal offence. In practice,
contraventlions of s 65 seldom lead to the institution of criminal proceedings (see Craig Tanner "Strikes and
Lock-outs® in Michael Robertson (general ed) South African Human Rights and Labour Law Yearbook 1991
Volume 2 (1992) 354 at 355 as well as Halton Cheadle, Adolph Landman, PAK ie Roux and Clive Thompson
Current Labour Law: A Juta Seminar May-June 1991: Workbook for Delegates (1991) at 31).

40iny terms of s 68(1)(a) of the Labour Relations Act, 1995. During the operation of the Labour Relations Act,
19586, the industrial count (ses, for example, White & Others v Neill Tools (Pty) Ltd (1991) 12 ILJ 368 (IC) at
370), as well as ordinary courts (see, for instance, Duniop SA Ltd v Metal & Allied Workers Union & Another
(1985) 6 /LJ 167 (D) and Firestone SA (Pty) Ltd v National Union of Metalworkers of SA & Others (1892) 13
ILJ 345 (T)) could interdict illegal strikes.

415ee s 68(1)(b) of the Labour Relations Act, 1995.

425ee clause 6 of the Code which brands participation in an unprotected strike as misconduct. It, howsver,
also stipulates that such strike action does not always deserve dismissal and sets out requirements for a sub-
stantively and procedurally fair dismissal under such circumstances.

43see s 67 which refers to a strike which complies with the provisions of the Labour Relations Act, 1995 as a
“protected strike”.

441n terms of the Labour Relations Act, 1956, a strike which complied with s 65 thereof was a legal strike in
the sense that no criminal offence was committed, and employees and their trade unions enjoyed protection
from civil llablity in terms of s 79(1) of the Act. In addition, strikes as defined did not constitute unfair labour
practices and could therefore not be judged on the grounds of faimess by the industrial court.

453ee s 67(4) of the Labour Relations Act, 1995 as well as par 6.3.5.2 below. In terms of s 67(5), s 67(4) does
not preciude an employer from faifly dismissing such strikers for misconduct during the strike (see par
3.4.3.3.2 of chapter 3 where dismissal for this reason is discussed as well as par 6.3.5.2 below where dis-
missal of protected strikers for this reason is discussed) or for a reason based on the employer's operational
requirements (see par 3.4.3.3.4 of chapter 3 where dismissal for this reason Is discussed as well as par
6.3.6.2 below where dismissal of protected strikers for this reason is d:scussed)



248
Economic Power

statements, advertisements, television interviews and the distribution of pamphlets.46 if
this is the case, ss 64 and 65 do not apply. By the same token, however, if these forms
of economic pressure are exerted in contemplation or in furtherance of a protected
strike, the strikers may enjoy protection against civil liability provided for in s 67 of the
Labour Relations Act, 1995.47 However, such strikers will not be afforded protection if
the actions in contemplation or in furtherance of a protected strike constitute an
offence.48 - B

6.3.2 The Definition of a Strike

A strike is defined in s 213 of the Labour Relations Act, 1995. It reads as follows

“strike” means the partial or complete concerted refusal to work, or the retardation or

obstruction of work, by persons who are or have been employed by the same employer or

by different employers, for the purpose of remedying a grievance or resolving a dispute in

respect of any matter of mutual interest between employer and employee, and every

reference to "work” in this definition includes overtime work, whether it is voluntary or com-
 pulsory.

The fact that a strike is defined is in itself a limiting factor. Not every form of industrial
action amounts to a strike which may enjoy statutory protection. Nevertheless, the range
of actions and omissions which fall within the definition are broadly stated and cover
most forms of industrial action.49 The definition covers actions and omissions which
amount to a breach of the contract of employment such as work stoppages, go-slows
and the obstruction of work. It also covers actions and omissions which do not neces-

46During the operation of the Labour Relations Act, 1956, the refusal to work voluntary overtime also did not
fall within the definition of a strike (see SA Breweries Ltd v Food & Allied Workers Union & QOthers (1989) 10
ILJ 844 (A) at 849 and 851E-F; National Automobile & Allied Workers' Union v CHT Manufacturing Co (Pty)
Ltd (1984) 5 /LJ 186 (IC) at 190A and National Union of Textile Workers & Others v Jaguar Shoes (Pty) Ltd
(1986) 7 ILJ 359 {IC) at 365H). Howaver, such a refusal is included in the definition of a strike in s 213 of the
Labour Relations Act, 1995.

47See s 67(6)(b). In the case of a picket, this protection is expressly provided in s 69(7) read with s 67 of the
Labour Relations Act, 1995. In terms of the Labour Relations Act, 1956 participants in boycotts and pickets
also enjayed protection against civil liability in terms of s 79(1) thereof. Perhaps of the greatest import,
however, was the fact that such actions and omissions could constitute unfair labour practices and that their
fairmess could therefore be judged by the industrial court (see, for example, MacSteel (Pty) Ltd v National
Union of Metalworkers of SA & Others (1389) 10 ILJ 285 (IC) at 289 and Langeberg Foods Ltd (Boksburg) v
Food & Allied Workers Union & Others (1989) 10 /LJ 1093 (IC) at 1102 where it was held that the refusal to
work voluntary overtime could constitute an unfair labour practice).

4835e0 s 67(8) of the Labour Relations Act, 1995.

49 or a discussion of the various actions and omissions which are covered by the definition, see D du Toit, D
Woolfrey, J Murphy, S Godfrey, D Bosch and S Christie The Labour Relations Act of 1995 (1996) 174-176.



249
Economic Power

sarily constitute a breach such as the refusal to work voluntary overtime.50 It further-
more covers full blown strikes such as complete work stoppages as well as partial
strikes where production is not halted altogether. The definition also covers sympathy
strikes.51 |

The reason for the definition’s broad ambit is to be found in the legislature’s appreciation
of the disruptive effect of industrial action on economic activity and the threat which it
may pose to the well-being of society at large. These economic and social considera-
tions made it imperative for the legislature to regulate strikes. It accordingly made the
definition wide so as to be able to regulate most of the various forms of industrial
action.52

Although the legislature’s primary aim with the broad ambit of the definition was to regu-
late industrial action, it also created the opportunity for such actions and omissions to
become protected in terms of the Labour Relations Act, 1995. Because of the breadth of
the definition, those actions and omissions which both employers and the courts have in
the past regarded as "unacceptable”,53 such as overtime bans, sit-ins and go-slows, can
become eligible for protection. '

S0see D du Toit, D Woolfrey, J Murphy, S Godirey, D Bosch and S Christie The Labour Relations Act of 1995
(1996) 175 where they argue that the specific inclusion of the refusal to work voluntary overtime in the defini-
tion favours the contention that "work" in the definition should be construed broadly to include ail work,
including work which employees are not contractually obliged to perform. This makes the definition broader
than the one of the Labour Relations Act, 1956 which was interpreted, inter alia, by the appeliate division to
cover only “work™ that employees were contractually obliged to perform (see SA Breweries Ltd v Food &
Allied Workers Union (1989) 10 /LJ 844 (A) at B49E-850A; 850F- and 851C).

51The words "by persons who are or have been employed by the same employer or by different employers”
also cover those workers who strike in sympathy with the striking workers of another employer.

5235 John Grogan Workplace Law (1996) 176.

S3Primarily because the economic harm which they cause the employer is disproportionate to the economic
harm which the strikers suffer. For example, in the case of partial strikes such as overtime bans, the strikers
still receive their ordinary wages while causing their employer econamic harm throiugh their refusal to work
overtime (see MSM Brassey "The Dismissal of Strikers" (1990) 11 /LJ 213 at 222). The industrial court has
also indicated that it regarded a so-called sit-in as an unacceptable form of strike action (see Kolatsoeu &
Others v Afro-Sun Investment (Ply) Ltd t/a Releke Zezame Supermarket (1990) 11 ILJ 754 (IC) at 762A). In
National Union of Metatworkers & Others v Henred Fruehauf Trailers (Pty) Ltd (1994) 15 ILJ 1257 (A) at
1263H the appellate division referred to a go-slow strike as "a most insidious form of industrial action® as it
causes financial loss to the employer while the employees continue to draw their wages. In addition, a go-
slow is often difficult to prove. See further Martin Brassey "Partial Strikes” in Paul Benjamin, Reagan Jacobus
and Chris Albertyn (eds) Strikes Lock-outs & Arbitration in South African Labour Law: Proceedings of the
Labour law Conference (1988) at 63.
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The requirement of common purpose in the definition94 also does not pose much of a
limitation on the right to strike. All that it entails is that employees must act collectively. A
single employee, therefore cannot strike.35 On the other hand, not all the employees in a
particular undertaking need to participate in a strike.56

In terms of the definition, the purpose of strike action must be to remedy a grievance or
to resolve a dispute in respect of any matter of mutual interest between the employer
and employee.57 "Mutual interest" is not defined in the Labour Relations Act, 1995. Mat-
ters which are of interest to both employers and employees will usually include those
dealing with the employment relationship and the workplace.58 The most obvious exam-
ples of such matters are terms and conditions of employmerit such as wages, hours of
work, overtime, sick leave, ordinary leave and health and safety issues. The supreme
court has, however, given an extremely wide interpretation to "mutual interest". In Rex v
WoliakS® it held80 that it included those matters that were in the interest of the industry
as a whole. In Rand Tyres and Accessories (Ply) Ltd and Appel v Industrial Council for
the Motor Industry (Transvaal), Minister for Labour, and Minister for Justice®1 the court
gave a similar interpretation. It held62

Whatever can be fairly and reasonably regarded as calculated to promote the well-being of

the trade concerned must be of mutual interest to them; and there is no justification for

restricting in any way powers which the Legislature has been at the greatest pains to frame

in the widest possible language. Mr Roper’s construction, which seeks to confine "any

matter whatsoever of mutual interest to employers and employees® to conditions of
employment, would deprive these words of all effect...

544t refers to a "concerted" refusal to work or the retardation or obstruction of work by "persons".

555ee John Grogan Workplace Law (1996) 177 and D du Toit, D Woolfrey; J Murphy, S Gadfrey, D Bosch
and S Christie The Labour Relations Act of 1995 (1996) 175.

565ee John Grogan Workplace Law (1996) 177.
573ee the definition of a strike quoted earlier in this paragraph.

585ee D du Toit, D Woolfrey, J Murphy, S Godfrey, D Bosch and S Christie The Labour Relations Act of 1995
(1996) 178 where they state that matters of mutual interest "must have an occupational or work-related aim®.

591939 TPD 428. it had to interpret the concept as provided for in s 24 of the Industrial Concillation Act 36 of
1937. o

60at 431.

611941 TPD 108. it had to interpret the concept as provided for in s 24 of the Industrial Conciliation Act 36 of
1937. |

62at 115,
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It is suggested that the matters listed in s 84 of the Labour Relations Act, 1995 for con-
sultation with a workplace forum®3 as well as some of the functions of bargaining coun-
cils listed in s 28, may in future also be considered matters of "mutual interest*.64 The
authors of The Labour Relations Act of 199555 argueb8 that

[b]y bringing these matters into the domain of the new employment forums [ie the work-

place forum and bargaining council] the legislature has decreed them to be ‘of mutual

interest between employer and empioyee’ and, by implication, matters over which employ-
ees...may strike... ' ;

These sections cover a wide range of matters. They cover a number of employment
issues such as changes in the organisation of work,67 dismissal for operational
reasons,68 job grading,89 and the establishment and administration of pension, provi-
dent, medical aid and other funds.”0 They also cover a number of economic or business
issues which may impact on job security such as the restructuring of the workplace,”1
partial or total plant closures,”2 mergers and transfers of ownership.”3 In addition, the
sections cover a number of economic or business issues which are not directly linked to
job security such as product development’4 and export promotion.”S Section 28 also
makes provision for the development of proposals for policy and legislation that may

63566 par 4.3.3.1 of chapter 4 where this section is discussed in greater detait.

84The matters listed in s 86 of the Labour Relations Act, 1995 for joint decision-making by the employer and
the workplace forum may be considered as matters of "mutual interest” by the bargaining parties. However,
in terms of s 65(1){(c) read with s 86(7) of the Act, the matters listed in s 86 may not be the focus of the strike.
Disputes about any of these matters may be referred to arbitration by the employer.

65D du Toit, D Woolfrey, J Murphy, S Godirey, D Bosch and $ Christie The Labour Relations Act of 1995
{1996).

66at 179

675ee s 84(1)(b).
88500 s 84(1)(e).
B9See s 84(1)(q).
70see s 28(g).
71560 s 84(i)(a).
72500 s 84(1)(C).
73See s 84(1)(d).
74See s 84(1)().

755ee s 84(1) (k).
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affect the sector and area.”6 This function of bargaining councils is extremely wide and
may include policy proposals regarding trade and investment, the economy and employ-
ment.”7

From the foregoing discussion it is clear that, as in the case of the other two elements of
a strike, the purpose element does not play such an important role in limiting the right to
strike. "Mutual interest” is a very wide concept and workers are able to engage in strike
action about an extremely wide and diverse-range-of matters.—-

In conclusion, it appears that the strike definition does not present a far-reaching or
extensive restriction of the right to strike. As will appear from the discussion below other
statutory provisions, particularly ss 64 and 65 of the Labour Relations Act, 1995, present
very real and extensive restrictions on the statutory right to strike.

6.3.3 The Right to Strike

In terms of s 64 of the Labour Relations Act, 1995, employees may acquire a right to
strike.”8 Such a right strengthens employees’ bargaining power as it forces the
employer to bargain in good faith with them and their trade union. The importance of
such a right was expressed as follows by the labour appeal court in Black Allied Workers
Union & Others v Prestige Hotels CC t/a Blue Waters Hote/79
The right to strike is important and necessary to a system of collective bargaining. it
underpins the system - it obliges the parties to engage thoughtfully and seriously with each

other. 1t helps to focus their minds on the issues at stake and to weigh up carefully the
costs of a fallure to reach agreement80

7635ge s 28(h).

773ee D du Tolt, D Woolfrey, J Murphy, S Godfrey, D Bosch and S Christie The Labour Relations Act of 1995
(1996) 179.

78gee s 64(1). This provision is in accordance with the Constitution which affords every worker the right to
strike (see s 23(2)(c) thereof). it is also in accordance with the views of the International Labour Organisation
(see Freedom of Association: A Digest of Decisions and Principles of the Freedom of Association Com-
mittee of the Governing Body of the International Labour Organisation 3 ed (1985)). This provision also
represents a major diversion from the Labour Relations Act, 1956. The latter Act did not afford employees
such a right. In view of the fact that they could be dismissed, strikers enjoyed, at most, a freedom to strike.

79(1993) 14 /LJ 963 (LAC) at 972B.
805ee further at 972D. See also Perskorporasie van SA Bpk v Media Workers Association of SA (1993) 14

ILJ 938 (LAC) at 941C; National Union of Mineworkers v East Rand Gold & Uranium Co Ltd (1991) 12 ILJ
1221 (A) at 1237F-G and MSM Brassey "The Dismissal of Strikers® (1990) 11 /LJ 213 at 235.
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Employees, however, do not acquire this right automatically when they engage in strike
action as defined in the Labour Relations Act, 1995. They must ensure that their strike
complies with ss 64 and 65 of the Act. If it does not, they do not acquire the statutory
right to strike and their strike will accordingly be unprotected. In the paragraph below,
the extent to which these two sections restrict or limit the right to strike will be examined.

6.3.3.1 Limitations on the Right to Strike

Section 65 prohibits employees from striking in a number of instances.81 In the first
instance, and in accordance with its subscribing to voluntarism,82 it prohibits strike
action in circumstances where the collective bargaining parties themselves have
restricted the right to strike. The section prohibits strike action about issues which the
collective bargaining parties have agreed will be unfit for strike action.83 It also prohibits
strike action about issues which the parties have agreed will be referred to arbitration.84

Secondly, s 65 prohibits strike action about any of the issues which have been listed in
the Labour Relations Act, 1995 for determination by arbitration or the labour court.85
This provision severely restricts employees’ right to strike as the list of matters which

81However, unlike s 65 of the Labour Relations Act, 1956, contravention thereof does not constitute a
criminal offence. The statutory limitation will probably not be unconstitutional as s 36 of the Constitution
states that the rights entrenched in the Constitution may be limited to the extent that they are reasonable and
justifiable in an open and democratic society based on human dignity, equality and freedom, taking into
account all relevant factors. it is also in accordance with the international Labour Organisation’s views (see A
Pankert "Freedom of Association” in R Blanpain (ed) Comparative Labour Law and Industrial Relations 3 ed
(1987) 173 at 190).

825ee Carale Cooper and Haiton Cheadle *Strikes and Lock-outs® in Halton Cheadle, PAK le Roux, Clive
Thompson and André van Niekerk Current Labour Law: A Review of Recent Developments in Key Areas of
Labour Law (1995) 49 at 50.

835ee s 65(1)(a).

8450e s 65(1)(b). See further par 5.2.2 of chapter 5 where dispute-resolution procedures, to which parties
have voluntarily agreed, are discussed.

85see s 65(1)(c). This prohibition was primarily motivated by the legislature’s aim to limit the incidence of
strikes. It appreciated the disruptive effect of strikes as well as the disastrous financial consequences which
they may hold for the employer and the strikers as well as for society as a whole (see the Ministerial Legal
Task Team Explanatory Memorandum notice 97 in Government Gazette 16259 of 10 February 1995 at 115
and 128-129). it accordingly endeavoured to limit the incidence of strikes by prescribing dispute-resolution
procedures for the effective and speedy resolution of certain disputes.
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must be settled in this manner is extensive and includes a number of issues over which
employees were entitled to strike in terms of the Labour Relations Act, 1956.86

In accordance with this provision, employees are prohibited from striking about the fol-
lowing issues: alleged unfair dismissals,87 alleged unfair discrimination88 and any other
alleged unfair labour practices.8° Employees are also prohibited from striking about dis-
putes regarding freedom of association,90 the interpretation or application of collective
agreements®1 and the interpretation or application of closed shop agreements and
agency shop agreements.92 In addition, they are prohibited from striking about disputes
regarding the admission of parties to bargaining and statutory councils.93 Employees
may also not strike about an alleged undermining of the effective use of their right to
picket, the venue of the picket and an alleged breach of the agreed picket rules.94
Employees are also prohibited from striking about disputes regarding matters which are
subject to joint decision-making by workplace forums and employers.95

860ne of the most important examples in this regard was the freedom which employees had to strike con-
cerning the dismissal of employees (see par (ii)(cc) of the definition of a strike in s 1 of the Labour Relations
Act, 1956 which listed the employment of (dismissed) workers as one of the purposes of strike action).
However, in the context of determining the fairness of the dismissal of such strikers, the industrial court in
Chemical Workers Industrial Union & Others v Bevaloid (Pty) Ltd (1988) 9 ILJ 447 (IC) at 4511-452F indicated
that it regarded this reason for strike action as “less acceptable” since the dismissed employee had recourse
to the court in terms of s 46(9) of the Labour Relations Act, 1956.

87|n terms of s 191 (5)(a) (i) of the Labour Relations Act, 1995 alleged unfair dismissals for misconduct and
incapacity must be referred to arbitration for settlement. Dismissals which are automatically unfair, those
based on the operational requirements of the business, dismissal for participation in an unprotected strike
and dismissai for reasons related to a closed shop agreement, in terms of s 191(5) (b)(), (ii) and (fii) of the
Act, must be referred to the labour court for settlement.

881n terms of clause 3(4) (a) of Schedule 7, such an alleged unfair labour practice must be referred to the
labour court for adjudicatior.

8954 clause 3(4)(b) of Schedule 7 in terms of which such matters must be resolved through arbitration.
NOnterms of s 9(4) of the Labour Relations Act, 1395, disputes about the interpretation or application of any
of the provisions in chapter Il of the Act dealing with rights of association, may be refarred to the labour
court. ‘

91in terms of s 24(5) of the Labour Relations Act, 1995, disputes of this nature may be referred to arbitration.

92366 s 24(6) read with s 24(5) of the Labour Relations Act, 1995, in terms of which disputes of this nature
may be referred to arbitration.

935ee s 56 of the Labour Relations Act, 1995 in terms of which such disputes may be adjudicated by the
labour court.

94n terms of s 69(11) of the Labour Relations Act, 1995, such a dispute may be referred to the labour court
for adjudication.

95|n terms of s 86(7) of the Labour Relations Act, 1995, such disputes may be referred to arbitration.
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In the case of disputes regarding organisational rights,26 employees have a choice.
They may refer the dispute to arbitration for settlement37 or they may strike about it.98
However, if employees have elected to strike, they will be unable to refer the dispute to
arbitration for a period of 12 months from the date of their notice of the commencement
of the strike.®9 This is to prevent a trade union which has failed to obtain organisational
rights through economic pressure to try and obtain it through arbitration.

Itis suggested that this exception-underpins-the legislature’s-preference for collective
bargaining. 100 It enables a trade union to try to compel an employer to grant it organisa-
tional rights under circumstances where, if the dispute had been referred to arbitration,
the arbitrator may have determined that the union was not representative101 and, by
~ implication, that the employer was not statutorily obliged to grant the union such rights.

Thirdly, section 85 prohibits employees involved in essentialﬂ 02 and maintenance serv-
ices 103 from striking.104 This prohibition is in accordance with the internationally

96Namely the right to access, check-off facilities, the election of shop stewards and leave for trade union
activities (see s 65(2)(a) read with ss 12-15 of the Labour Relations Act, 1995). For a discussion of these
statutory organisational rights, see par 4.2.3 of chapter 4.

97In terms of s 21(7)-(10) of the Labour Relations Act, 1995, disputes regarding the representativeness of a
trade union for purposes of the exercising of organisational rights may be settled through arbitration.

98see 5 65(2)(a) read with s 65(1)(c) of the Labour Relations Act, 1995.

995ee s 65(2)(b) of the Labour Relations Act, 1985. From the wording of this section, it appears that they will
be restricted in this manner even where they have not actually implemented strike action.

100560 par 4.2.1 of chapter 4 where the legislature’s preference, and the reasons for it, are discussed.

1015¢e 5 21(8) of the Labour Relations Act, 1995 which sets out certain requirements according to which the
arbitrator must determine the representativiness of a trade union.

102546 s 65(1)(d)(]). An essential service is defined in s 214 of the Labour Relations Act, 1995. It includes
those services the interruption of which endangers the life, personal safety or health of the whole or any part
of the population. This is in accordance with the International Labour Organisation’s views of the character-
istics of an essential service (see the report of the Fact Finding and Conciliation Commission of Freedom of
Association concerning the Republic of South Africa (International Labour Office Geneva 1992) as
reproduced in (1992) 13 ILJ 739 at 758). In addition, s 214 labels the Parliamentary service and the Police
Services as essential services.

1035ee s 65(1) (d)(ii). A maintenance service is not defined in s 214 of the Labour Relations Act, 1995. Sec-
tion 75(1) nevertheless describes a maintenance service as one the interruption of which "has the effect of
material physical destruction to any working area, plant or machinery”. Collective bargaining parties may
conclude an agreement in terms of which the whole or part of the employer's business is regarded as a
maintenance service (see s 75(2)).

104Members of the National Defence Force, who are exluded from the Labour Relations Act, 1995, are also
prohibited from striking in terms of legislation dealing specifically with them (see ss 19 and 20(1)(j) of the
Public Service Labour Relations Act 102 of 1993).
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accepted principle that strikes should not pose a threat to the physical well-being and
safety of society at large.105

The extent to which this prohibition will restrict employees’ right to strike will largely
depend on the essential service committee106 whose function it is to decide whether or
not a service should be designated as either an essential107 or maintenance service.108

In the fourth instance, s 65 prohibits strike action about matters which are the subject of
a collective agreement which binds the parties the agreement.109 In terms of this sec-
tion, employees may also not strike about a matter which is regulated by an arbitration
award.110 The section further prohibits employees from striking about a matter which is
regulated by a determination made in terms of the Wage Act in its first year of opera-
tion.111 |

The reason for this prohibition is obvious. Once a matter has been settled, employees
should be bound by the terms of settlement. They should not be entitled to try to obtain
a more favourable outcome through strike action.112 This prohibition also contains the
disruption of economic activity to a certain extent and promotes industrial peace and
stability. 113 |

From the foregoing analysis of s 65, it is clear that the section severely limits the right to
strike. However, those strikes which are not prohibited in terms of this section are not

105gge note 85 above.

106The essential services committee is established in terms of s 70(1) of the Labour Relations Act, 1995.
107566 s 70(2)(a) read with s 71.

10850 5 75(2) read with s 70(2)(c).

1095e¢ 5 65(3).

110ge¢ s 65(3)(a)(i).

111306 s 65(3)(a) i) and (b).

112} this regard, however, a distinction can be made between minimum and actual terms and conditions.
(For a discussion of this distinction in collective agreements, see par 5.3.2.4 of chapter 5 and in regard to
wage determinations, see Vereeniging Refractories Ltd v Building Construction & Allied Workers Union
(1989) 10 /LJ 79 (W)). Employees are entitied to strike about actual terms and conditions where those con-
tained in a collective agreemertt or a wage determination represent only minimum«MNM» terms and conditions.

1135ee s 1 of the Labour Relations Act, 1995 which lists economic development and labour peace as pur-
poses of the Act.
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automatically eligible for protection. Section 64 prescribes further procedural require-
ments with which employees must comply before their strike will be protected.

In the first instance, the dispute must have been referred to either a councill14 or the
Commission for possible "conciliation®. 115 This provision differs substantially from s 65
of the Labour Relations Act, 1956 which merely required the industrial council or concilia-
tion board to "consider" the dispute.116 It did not require any actual or real effort to
reach settlement. Nor did it make provision for an objective third-person to guide the
parties to a possible solution. Contrary to this, the Labour Relations Act, 1995 requires a
party117 to attempt to resolve the dispute through “conciliation”. Although *conciliation”
is not defined, it denotes actual or real endeavours on the part of the conciliator to
resolve the dispute. The Act allows the conciliator to use any method to achieve his
objective including mediation, fact-finding exercises and the making of a recommenda-
tion which may be in the form of an advisory arbitration award.118

Once actual and deliberate attempts to settle the dispute have been unsuccessful and
strike action remains the only option,119 the Labour Relations Act, 1995 prescribes a
second procedural requirement. It requires the employees to give the employer 48
hours'120 written notice of the commencement of the strike. 121

114This may be a bargaining or statutory council (see s 64(1)(a) read with s 214 of the Labour Relations Act,
1995 where “council” is defined). See also par 4.2.5 of chapter 4 where the different types of councils are dis-
cussed.

115 the case of a council, it must attempt to resolve the dispute in accordance with its constitution’s provi-
sions regarding dispute settling (see s 64(1)(a) read with s 51(2)(a) of the Labour Relations Act, 1995). Or,
where a party to the dispute is not a party to the council, it must attempt to resolve it through “conciliation”
(see s 64(1)(a) read with s 51(3)(a) of the Labour Relations Act, 1995). In the case of the Commission, it must
attempt to resolve any dispute referred to it through concmatlon (see s 64(1)(a) read with s 115(1)(a) of the
Labour Relations Act, 1935).

116566 s 65(1)(d)(i) and (i) of the Labour Relations Act, 1956.

117In the case of a referral to the Commission, the Act requires that the Commission must appoint a com-
missioner to attempt to settle the dispute through concilition (see s 64(1)(a) read with ss 115(1)(a) and
133(1)(b) of the Labour Relations Act, 1995).

118ge0 5 135(3).

1197his will be the case where a certificate stating that the dispute remains unresolved has been issued (see
s 64(1)(a}(i) of the Labour Relations Act, 1285) or where a period of 30 days, or any extension of that period
agreed to between the parties, has elapsed since the dispute was received by the council or the Commission
(see s 64(1)(a)(if) of the Labour Relations Act, 1995).

120where the State is the employer, at least seven days’ notice of the commencement of the strike must
have been given (see s 64(1)(d) of the Labour Relations Act, 1995).

12150¢ s 64(1)(b). Where the dispute relates to a collective agreement to be concluded in a council, notice
must have been given to that council (see s 64(1)(b)(i)). And, if the employer is a member of an employers’
organisation which is party to the dispute, notice must have been given to that organisation (see s
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This requirement is beneficial to the employer. It ensures that the employer has prior
knowledge of the strike and enables it to make contingency plans such as arrangements
for the temporary employment of persons to do the work of the strikers.122

If the dispute concerns a refusal to bargain,123 employees have an additional proce-
dural requirement to comply with. Before they can give notice of the commencement of
their strike, they must be in possession of an advisory award by the commissioner to
whom the dispute has been referred for conciliation. 124 The reason-for this requirement
is to ensure that a dispute of this nature is, in the words of the Ministerial Legal Task
Team125

thoroughly conciliated...before the resort to industrial action. The intervention of skilled

mediators in these types of disputes has demonstrated that they can often be resolved
without the resort to industrial action.

Employees are exempt from compliance with the procedural requirements in a number
of instances. 126 The Labour Relations Act, 1995 subscribes to voluntarism. Thus, where
the dispute has been dealt with in accordance with a council’s constitution127 or there
has been compliance with the collectively agreed pre-strike procedures, 128 the employ-
ees do not have to comply with the statutory requirements. Also, employees are exempt

64(1)(b) (i)).

122ge¢ Carole Cooper and Halton Cheadle "Strikes and Lock-outs" in Halton Cheadte, PAK le Roux, Clive
Thompson and André van Niekerk Current Labour Law: A Review of Recent Developments in Key Areas of
Labour Law (1995) 49 at 57. Note, however, that an employer will not be allowed to arrange replacement
labour if the whole or a part of its service has been designated a maintenance service (see s 76(1)(a) of the
Labour Relations Act, 1995). .

123 refusal to bargain is given a fairly wide interpretation by the Labour Relations Act, 1995 (see s 64(2)(a)-
(d)). it goes further that an ordinary refusal by an employer to bargaln with a union and also covers the situa-
tion where an emplayer wishes to withdraw from a collective bargaining relationship.

124506 5 64(2).

125n their Explanatory Memorandum notice 97 of 1985 in Government Gazette 16259 of 10 February 1995 at
129. See also Carole Cooper and Halton Cheadle "Strikes and Lock-outs" in Halton Cheadie, PAK ie Roux,
Clive Thompson and André van Niekerk Current Labour Law: A Review of Recent Developments in Key
Areas of Labour Law (1995) 51 where they state that this requirement reflects the legislature’s recognition
that such issues can often be resolved through dispute resolution processes.

1265g¢ 5 64(3)(a)-(e) of the Labour Relations Act, 1995.

127500 s 64(3)(a).

1285ee s 64(3)(b). See also par 5.2.3 of chapter 5 where collectively agreed pre-strike procedures are dis-
cussed. ‘



259
Economic Power

where their strike is in reaction to their employer’s unprocedural lock-out129 or where
the employer refuses, despite a request from the employees, 130 to maintain or restore
the status quo pending the expiry of a statutory conciliation period. 131

In conclusion, the fact that the Labour Relations Act, 1995 has abolished the ballot
requirement132 has undoubtedly made it easier for empioyees to acquire a right to strike
as this requirement presented the biggest obstacle in employees’ endeavours to strike
legally in terms of the Labour Relations Act,” 1956 The Ministerial-tegal Task Team133
explained134 the exclusion of the ballot requirement as follows
Ballots provide fertile soil for employers to interdict strikes and to justify the dismissal of
strikers in strikes that are technically irregular but otherwise functional to collective
bargaining. This has been a recurring feature of South African industrial relations and has
prevented the proper conclusion of collective bargaining processes. There is also an

anomaly because union members are prohibited from striking unless the union has held a
ballot while non-union members are free to strike....

If employees are not prohibited in terms of s 65 to strike and they have complied with the
procedural requirements in s 64, they acquire the statutory right to strike. The con-
sequences for employees of such a protected strike are discussed in par 6.3.5 below.

12956¢ 5 64(3) ().
130n terms of s 64(4).

13156 5 64(3)(e) read with subsecs (4) and (5) of the Labour Relations Act, 1995. These statutory provisions
give effect to the decisions of the courts that the unilateral change of conditions of employment is unfair if
imposed before the bargaining parties have reached an impasse (see Carole Cooper and Halton Cheadle
"Strikes and Lock-outs” in Halton Cheadle, PAK le Roux, Clive Thompson and André van Niekerk Current
Labour Law: A Review of Recent Davelopments in Key Areas of Labour Law (1995) 49 at 52).

132The Labour Relations Act, 1995 does not require the trade union to hold a ballot on the question of strike
action as trade unions were obliged to do in terms of s 65(2)(b) of the Labour Relations Act, 1956. And, even
where the trade union’s constitution makes provision for a ballot and it has failed to comply with it, the
legality of the strike will not be affected (see s 67(7) of the Labour Relations Act, 1995).

133in the Explanatory Memorandum notice 97 of 1995 in Government Gazette 16259 of 10 February 1995.
Carole Cooper and Halton Cheadle “Strikes and Lock-outs* in Halton Cheadle, PAK le Roux, Clive Thompson
and André van Niekerk Current Labour Law: A Review of Recent Developments in Key Areas of Labour Law
(1995) 49 at 51 state that it could also be argued that the balloting requirement is inappropriate where the
right to strike vests in the individual, as provided in s 23(2)(c) of the Constitution.

1341 129,
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6.3.4 The Right to Participate in Secondary Strikes and the Limitations on this
Right

Additional pressure can be exerted against an employer whose employees are striking
by the employees of another employer when they embark on strike action in support of
the primary strikers.

The Labour Relations Act, 1995 entitles employees to-embark on.such action.135
Nevertheless, employees’ right to participate in a secondary strike is not unrestricted.
The Act stipulates three requirements. 136

In the first instance, the primary strike must comply with ss 64 and 65 of the Labour Rela-
tions Act, 1995.137 Cooper and Cheadle138 point out that this requirement is in accord-
ance with international jurisprudence which requires that the primary strike must be pro-
tected for the secondary strike to be protected.

Secondly, the employees must have given seven days’ prior written notice to their
employer of their proposed strike.139 This affords the secondary employer the
opportunity to put pressure on the primary employer to settle its dispute with its striking
workers.140

And, in the third instance, the Labour Relations Act, 1995 requires that the nature and
extent of the employees’ strike must be reasonable in relation to the possible direct or

1358ee the definition of a strike in s 214 of the Labour Relations Act, 1995 which covers secondary strikes in
that it makes provision for strike action by employees who are or have been employed by the same “or by
different employers®. See also Carole Cooper and Halton Cheadle "Strikes and Lock-outs® in Halton Cheadle,
PAK le Roux, Clive Thompson and André van Niekerk Current Labour Law: A Review of Recent Develop-
ments in Key Areas of Labour Law (1995) 49 at 53. See further s 66 of the Labour Relations Act, 1995.

136gee s 66(2);

137See 5 66(2)(a).

138Carole Cooper and Halton Cheadle "Strikes and Lock-outs® in Halton Cheadle, PAK le Roux, Clive
Thompson and André van Niekerk Current Labour Law: A Review of Recent Developments in Key Areas of
Labour Law (1995) 49 at 53.

139500 5 66(2) (b).

1401t seems appropriate that the notice period should be longer than In the case of a primary strike (see s

64(1)(b)) as the secondary employer will need time to convince the first employer to come to an agreement
with its employess.
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indirect effect that it may have on the business of the primary employer.141 The aim with
this requirement is to prevent secondary strikes which have little or no ability to influence
the primary employer while at the same time causing substantial economic loss to the
secondary employer.

Although this requirement seriously restricts employees’ right to participate in secondary
strikes, Cooper and Cheadle142 are of the view that it will still allow a broad range of sec-
ondary strikes. The question of whether or -not employees'-strike will comply with this
requirement is a factual one. It is nevertheless suggested that employees who work in
totally unrelated occupations or industries to the primary strikers, may find it difficult to
satisfy this requirement143 although there may be circumstances where they will be able
to do so.144

6.3.5 The Consequences of a Protected Strike
6.3.5.1 Protection against Civil Liability

A significant benefit which compliance with the statutory requirements for a strike holds
for strikers is that they are indemnified against civil liability. 145 They cannot therefore be

1413ee s 66(2)(c). The Labour Relations Act, 1956 did not contain such a restriction but the supreme court in
Barlows Manufacturing Co Ltd v Metal & Allied Workers Union & Others (1990) 11 /LJ 35 (T) at 42F
endeavoured to introduce one when it, in addition to the three requirements contained in the definition of a
strike, required that the evidence had to show that there was a reasonable possibility that its “purpose may
reasonably be achieved.” See also Barlows Manufacturing Co v Metal & Allied Workers Union & Others
(1988) 9 /LJ 995 at 1014A.

142¢carole Cooper and Halton Cheadle “Strikes and Lock-outs" in Halton Cheadle, PAK le Roux, Clive
Thompson and André van Niekerk Current Labour Law: A Review of Recent Developments in Key Areas of
Labour Law (1995) 49 at 54.

143g5ee also Carole Cooper and Halton Cheadie *Strikes and Lock-outs” in Halton Cheadle, PAK le Roux,
Clive Thompson and André van Niekerk Current Labour Law: A Review of Recent Developments in Key
Areas of Labour Law (1995) 49 at 54,

1445ee D du Toit, D Woolfrey, J Murphy, S Godfrey, D Bosch and S Christie The Labour Relations Act of
1995 (1996) 202-203 where they give the example of stevedores who refuse to handle goods from a food
processing employer whose employees are on strike. Their secondary strike is likely to have a substantial
impact on the business of the primary employer notwithstanding that the stevedores and primary strikers
work in totally unrelated sectors.

1455ee s 67 of the Labour Relations Act, 1995 in terms of which a person who takes part in an ordinary or a
sympathy strike which complies with the provisions of the Act, does not commit a delict or a breach of con-
tract (see subsec (2)(a)) and no civil legal proceedings may be instituted against him for participating in the
strike (see subsec 6(a)).
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interdicted from participating in such a strike146 and no action for damages can be
instituted against them. 147

In common with many other actions, the use of the interdict to prevent strikes has been
fairly extensive and has often provided employers with a useful weapon to prevent them.
Interdicts break the momentum of a strike, thereby reducing or even eradicating the eco-
nomic pressure which the strike puts on the employer. In addition, it is often difficult to
resume a strike once it has been interdicted. Protection-against-interdicts will therefore
probably be of immense value to protected strikers.

Being protected against claims for damages suffered as a resuit of a strike is also, in
theory at least, of great value to strikers. The loss inflicted by strike action can be sub-
stantial. It is not limited to the damages suffered by the strikers’ refusal to work, but
includes also damages suffered as a result of the subsequent cancellation of contracts
by customers and the expense incurred in hiring temporary labourers and subcontract-
ing with competitors in order to complete contracts. 148

In practice, however, being protected against claims for damages is not that important
as employers seldom institute such actions. 149 Strikers are so-called "men of straw" and
employers accept that it would be a waste of time and money to obtain an order for
damages against them. Also, instituting action against strikers may impact negatlvely on
the employer’s relationship with the strikers and their trade union.

A further benefit which compliance with the statutory requirements for a strike holds for
strikers, is that they are afforded indemnity against civil liability for any conduct in con-

148gee s 68(1)(a)(i) of the Labour Relations Act, 1995 in terms of which the labour court can interdict a per-
son from participating in an unprotected strike.

1475ee s 68(1)(b) of the Labour Relations Act, 1995 in terms of which the labour court can order the pay-
ment of compensation for any loss attributable to an unprotected strike.

14811 practice, protection against a claim for damages may not be so important as employees participating
in an unprotected strike may also be indemnified. When considering whether or not an order for compensa-
tion should be made, the labour court must have regard to, inter alia, the financial position of the trade union
and the employees (see s 68(1)(b)(iv) of the Labour Relations Act, 1985). John Grogan Workplace Law
(1996) 186 points out that this requirement, if regarded as conclusive, would in effect indemnify virtually all
employees and poor unions.

149g¢¢ Craig Tanner "Strikes and Lock-outs” in Michael Robertson (general ed) South African Human Rights
and Labour Law Yearbook 1991 Volume 2 (1992) 354 at 355-356. Keith McCall “interdicts and Damages
Claims in Collective Disputes® in Paul Benjamin, Reagan Jacobus and Chris Albertyn (eds) Strikes Lock-outs
& Arbitration in South African Labour Law: Proceedings of the Labour Law Conference 1988 (1989) 41
points out that employers normally only institute actions for damages against their employees and trade
unions where the employment relationship has been terminated.
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templation or in furtherance of such a strike. 190 What this means is not clear but it would
probably include picketing, 151 boycotts, 152 press statements, advertisements and the
distributing of pamphlets 153 in support of a protected strike.

They are also protected against liability for defamatory statements.154 This indemnity is
of particular importance to picketers and boycotters as their placards and posters may
contain such statements.

However, strikers do not enjoy protection against civil liability for acts that constitute
common law offences.155 In terms of this exception to civil indemnity, an employer can
hold strikers liable for acts such as assault, malicious damage to property and intimida-
tion committed prior to and during a protected strike. 156 It is submitted that statements
which violate the dignity of the employer may constitute crimen iniuria. Criminal defama-
tion may also be committed where the person’s message injures the reputation and
good name of the employer. Consequently, although a person is protected in respect of
the delict, defamation, he may incur civil liability for defamatory statements which con-
stitute common law offences. Nevertheless, it is possible that the exclusion from pro-
tection against these common law offences could have limited effect in view of the con-
stitutional right to strike.157

Strikers can also be held civilly liable if their ancillary actions constitute statutory
offences.158 This provision may restrict their right to picket and/or baycott since they

150see s 67(2)(b) and (6)(b) of the Labour Relations Act, 1995.

- 151gpecial provision is made for pickets (see s 69(1) and (7) read with s 67 of the Labour Relations Act,
1995). This right is in accordance with the Constitution which affords everyone the right to picket, peacefully
and unarmed (see s 17) and to freedom of expression (see s 16(1)).

1527his right is in accordance with the Constitution which affords everyone the right to assemble, to
demonstrate, peacefully and unarmed (see s 17) and to freedom of expression (see s 16(1)).

153)bid.

154366 also John Grogan Workplace Law (1996) 182 note 15. The protection afforded by s 67 of the Labour
Relations Act, 1995 in this regard is therefore broader than that afforded by s 79(1) of the Labour Relations
Act, 1956.

1555¢e s 67(8) of the Labour Relations Act, 1995.

1563ee par 6.2 and note 19 above for a discussion of the common law offences which may be committed
during a strike.

15735ee s 23(2)(c) of the Constitution as well as par 6.3.3 above.
15836 s 67(8) of the Labour Relations Act, 1995.
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may be committing offences in terms of municipal regulations and Acts such as the Inter-
nal Security Act 74 of 1982, the Trespass Act 6 of 1959 or the Intimidation Act 72 of 1982.
The legislature appreciated this and afforded picketers indemnity where they assemble
in contravention of these Acts.199 It is also possible that some of these Acts may be
branded as unconstitutional. 160

6.3.5.2 Protection against Dismissal

A further and very important benefit which compliance with the statutory requirements for
a strike holds for strikers is that they are indemnified against dismissal181 for their parti-
cipation in the strike and/or actions committed in the furtherance thereof. 162

In Black Allied Workers Union & Others v Prestige Hotels CC t/a Blue Waters Hotel163
the labour appeal court explained the need for strikers to be protected against dismissal
as follows

If an employer facing a strike could merely dismiss the strikers from employment by

terminating their employment contracts then the strike would have little or no purpose. It

would merely jeopardize the rights of employment of the strikers. The strike would cease

to be functional to collective bargaining and instead it would be an opportunity for the
employer to take punitive action against the employees concerned.

Statutory protection against dismissal ensures that employees’ right to strike constitutes
an important economic weapon. It will undoubtedly strengthen their bargaining power as
employers will be induced to bargain in good faith.

159566 s 69(2) read with ss 69(7) and 67 of the Labour Relations Act, 1995.

160gge, for example, s 17 of the Constitution which affords everyone the right to assemble, to demonstrate,
to picket and to present petitions, peacefully and unarmed. ,

1615ee 5 67(4) of the Labour Relations Act, 1995. This protection is in accordance with employees’ statutory
(see s 64 as well as par 6.3.3 above) and constitutional (see s 23(2)(c) of the Constitution) right to strike. It is
also in accordance with the recommendations made by the International Labour Qrganisation in its Report
entitied "Prelude to Change: Industrial Relations Reform in South Africa: Report of the Fact-Finding and Con-
cillation Commission on Freedom of Association Concerning the Republic of South Africa® (1992)
reproduced in (1992) 13 ILJ 739 at 760-1. The Labour Relations Act, 1956 did not contain such a provision.
Statutory protection, or a measure thereof, however, was afforded indirectly by the industrial court. It had the
opportunity to consider the fairness of strikers’ dismissal and laid down guidelines for the fair dismissal of
strikers. Employers took these gundelmes into consideration when they had to decide whether or not to dis-
miss strikers.

1625ee s 67(4) of the Labour Relations Act, 1995. A dismissal for this reason will be automatically unfair (see
s 187(1)(a) and (b) of the Labour Relations Act, 1995 as well as par 3.4.3.2 of chapter 3 where automatically
unfair dismissals are discussed.

163(1993) 14 /LJ 963 (LAC) at 972C. See also Naﬂonal Union of Metalworkers of SA v Boart MSA (Pty) Ltd
(1995) 16 ILJ 1469 (LAC) at 1478I-J.



265
Economic Power

However, strikers do not enjoy absolute protection against dismissal. Those who partici-
pate in a protected strike may be dismissed for misconduct committed during the
strike. 164 However, this does not detract from the value of strikers’ right not to be dis-
missed as those who are dismissed under these circumstances are not dismissed
because they are striking, but because they are guilty of misconduct.165 An employer
who wants to dismiss strikers under such circumstances, must ensure that their dis-
missal is fair in terms of the Labour Relations Act, 1995.166

Furthermore, such strikers may be dismissed for a reason based on the operational
requirements 167 of the business.168 What is intended by this formulation is not clear.
However, a similar approach was adopted by the courts in terms of their unfair labour
practice jurisdiction under the Labour Relations Act, 1956.169

In terms of the definition of operational requirements in s 213 of the Labour Relations
Act, 1995, an employer will be able to dismiss for this reason if the technological or struc-
tural or economic or similar needs of the business require it.170 It appears that the
employer will have to prove171 that the harm which it is suffering as a result of the strike

164gee s 67(5) of the Labour Relations Act, 1995.
1655ee also John Grogan Workplace Law (1996) 183.

166566 par 3.4.3.3.2 of chapter 3 where the statutory requirements for a fair dismissal for misconduct are
discussed.

167For a detailed discussion of the meaning of "operational requirements"” as reason for dismissal, see par
3.4.3.3.4.1 of chapter 3.

168gee s 67(5).

1695ee Black Allied Workers Union & Others v Prestige Hotels CC t/a Blue Waters Hotel (1993) 14 ILJ 963
(LAC) at 973B-C where the labour appeal court stated "If the respondent [ie Blue Waters Hotel, the employer]
wished to justify dismissing the employees engaged in their lawful strike it might have done so on the basis
of the operational requirements of the enterprise,...It would then have done so, not on grounds of mis-
conduct, but for reason of genuine economic necessity after following a fair procedure®. This ground for dis-
missal of strikers was also accepted by arbitrators acting in terms of the Labour Relations Act, 1956. See, for
example, MAN Truck & Bus (SA) (Pty) Ltd and United African Motor & Allied Workers Union (1991) 12 ILJ
181 (ARB) at 190F where the arbitrator stated "But if the strike is proper, it cannot be treated as a species of
misconduct. The employer remains entitled to dismiss, but only for operational reasons...". See further Alan
Rycroft “The Employer’s ‘Level of Tolerance’ in a Lawful Strike® (1993) 14 /LJ 285 at 289.

170ge¢ the definition of operational requirements in s 214 of the Labour Relations Act, 1995 as well as par
3.4.3.3.4.1 of chapter 3.

171For a discussion of what an employer that wants to dismiss for operational reasons must prove to ensure
that it will be substantively fair, see par 3.4.3.3.4.1 of chapter 3.
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is more than it can be expected172 to suffer and is prejudicing the economic well-being
of the business. In other words, the employer must prove that it has exceeded its level of
tolerance.173

The rationale for this provision is clear. If the employer cannot dismiss strikers when its
limit of tolerance has been reached, it will have to close and everyone, including the
employees, will suffer. 174

The question of whether or not the harm has become unbearabie is a factual one.175 In
order to determine whether the employer’s level of tolerance has been reached, the
nature and extent of the harm which the employer has suffered because of the strike
must be considered.

The harm may take a number of forms.176 it will primarily be of a financial nature such
as loss of profits due to a loss or reduction in sales and the cancellation of orders, the

172The causing of harm is one of the accepted objectives of a strike (see MAN Truck & Bus (SA) (Ply) Ltd
and United African Motor & Allied Workers Union (1991) 12 ILJ 181 (ARB) at 189E-F where the arbitrator
stated that “...a strike is...specifically designed to damage the employer.”) See also Black Allied Workers
Union & Others v Prestige Hotels CC t/a Blue Waters Hotel (1993) 14 /LJ 963 (LAC) at 972A-D and National
Union of Metalworkers of SA v Boart MSA (Pty) Ltd (1995) 16 ILJ 1469 (LAC) at 1481A. See further John
Grogan Workplace Law (1996) 183.

1735ee J Myburgh SC "The Protection of Strikers from Dismissal® in P Benjamin, R Jacobus & C Albertyn
(eds) Strikes, Lock-outs & Arbitration in South African Labour Law: Proceedings of the labour Law Con-
ference 1988 (1989) 27 at 34 where he states that the extent of the harm required would be “when...the
employer's loss of production and concomitant loss of profits become unhearable”.

174gee National Union of Mineworkers v Black Mountain Mineral Development Company (Pty) Limited
(unreported case no 705/94) where the supreme court of appeal of South Africa held, *[t]o protect strike
action beyond that point would be detrimental not only to the interests of both sides but also to those of the
cormmunity at large”. :

175The labour appeal court in National Union of Metalworkes of SA v Boart MSA (Pty) Ltd (1995) 16 ILJ 1469
(LAC) at 1479D-F stated: "But no universally applicable test can or should be laid down when an employer
dismisses for economic reasons. It is the duty of the court to assess those reasons and all other relevant
facts...”. See also National Union of Mineworkers v Black Mountain Mineral Development Company (Pty)
Limited (unreported case no 705/94) where the supreme court of appeal of South Africa (at page 30 of the
judgment) held that, "The inquiry is not whether one or other course may have been more successful in
resolving the dispute or whether the employer could have endured the strike for longer; the inquiry is
whether in all the circumstances (including, for example, the duration of the strike and the extent of the
measures actually taken by the parties to resolve the dispute) the dismissal can be said to have been unfair’.

1765ee Alan Rycroft's discussion of the more subjective aspects of tolerance in his article entitlied The
Employer's ‘Level of Tolerance’ in a Lawful Strike" (1993) 14 /LJ 285 at 286-287.
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loss of customers,177 negative press coverage178 and a negative industrial relations
image.179

To determine the extent of the harm will not normally pose a problem as it will primarily
consist of financial losses which can be proved through financial statements and
estimates et cetera. Employers will normally also be able to attach a monetary value to
most of the other forms of economic harm.

The difﬁculty, however, is to determine whether the effects of the harm have reached the
required level. Some of the courts held that the question of whether or not the employer
had reached the required level of tolerance was a factual one.180 The labour appeal
court in Cobra Watertech v National Union of Metalworkers of SA181 and National Union
of Metalworkers of SA v Boart MSA (Pty) Ltd182 warned against a test or tests to
determine this question.

However, the labour appeal court in Black Allied Workers Union & Others v Prestige
Hotels CC t/a Blue Waters Hotel183 did establish a test. It held that a business will have
reached the required level of tolerance where the strike poses a “threat of extinction" to
the enterprise or a threat "of irreparable harm* to it. 184

177Caused by the strike itself but also possibly by acts in contemplation or in furtherance of the protected
strike such as pickets and boycotts.

178Comments made by trade union officials or by strikers during the strike may possibly contribute to such
coverage. Ancillary strike action such as placards, advertisements et cetera may also play a role.

179strikers’ placards shown during pickets or their advertisements may play a role in this regard.

180gee National Union of Mineworkers v Black Mountain Mineral Development Company (Pty) Limited
(unreported case no 705/94) where the supreme court of appeal of South Africa held (at page 30-31 of the
judgment) that it is a question which must be determined on the facts.

181(1995) 16 ILJ 607 (LAC) at 616l.
182(1995) 16 ILJ 1469 (LAC) at 1479E.
183(1993) 14 /LJ 963 (LAC) at 972F.

1845ee also 972J where it used the words *irreparable economic hardship®. The court did not, however con-
sider it necessary to give a precise definition of the extent of such hardship as the employer in casu did not
present sufficient evidence to establish economic harm. See also Laeveld Kodperasie Bpk (Tobacco Divi-
sion) & Others v SA Commercial Catering & Allied Workers Union & Others (1993) 14 ILJ 1354 (IC) at 1357F
where the industrial court also stated that the economic harm must be “irreparable”. See further National
Union of Metalworkers of SA & Others v Boart MSA (1995) 16 ILJ 1098 (IC) at 1103 C. Contra, however, Hotel
Liquor Catering Commercial & Allied Workers Union & Others v Awerbuch'’s Bargain House (Pty) Ltd (1995) -
16 /LJ 163 (IC) at 173 where the industrial court stated "To have expected respondent to have tolerated the
strike until such time as the ‘threat of economic extinction’ or ‘irreparable economic hardship’ could be
shown, is...grossly unfair and has no justifiable ‘commercial rationale’. Generally speaking, surely it speaks
for itself that such an approach could result not only in prolonged labour unrest and chaos, but also in eco-
nomic disaster not only conceming employers but also their employees as well, and on a broader scale the
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It is suggested that "threat of extinction" should be equated with a threat of
insolvency. 185 Nevertheless, the word “threat" indicates that the insolvency need not be
a fait accompli before dismissal would be justified. On the contrary, the object of the dis-
missal is to end the harm in order to ensure the enterprise’s survival.188 The labour
appeal court in National Union of Mineworkers v Black Mountain Mineral Development
Co (Pty) Ltd187 held a similar view. It stated 188

One would obviously not have to wait until [Insolvency]...had already occurred before
insisting upon the right to dismiss strikers...

It is suggested that the labour appeal court’s other test in the Blue Waters Hotel case189
namely the threat of “irreparable harm”, may also be criticised. “irreparable harm" should
not be equated with unbearable or intolerable harm. Harm which cannot be “repaired" or
made good does not necessarily constitute a level of harm which has become intolerable
for the employer. The object of strike action is to cause harm and often the harm caused
cannot be recouped.190 Only when the irreparable harm has reached proportions or
levels which are intolerable for the employer, will it be entitled to dismiss fairly.

In a number of cases the courts have held that the enterprise’s financial situation prior to
the strike191 as well as the well-being of the trade within which it operates should be
taken into consideration when determining whether or not the employer has reached its

national economy”.
1855¢g also Alan Rycroft "The Employer's ‘Level of Tolerance’ in a Lawful Strike" (1993) 14 /L. 285 at 294.

186This s in accordance with the legislature’s aim to advance economic development (see a 1 of the Labour
Relations Act, 1995).

187(1994) 15 ILJ 1005 (LAC).
188at 1012A.
1894t g72F.

1903¢e the example given by PAK le Roux *From the Caurts: The Dismissal of Strikers: A new approach from
the Labour Appeal Court™ (1993) 2(11) CLL 119 at 126 of a newspaper publishing business which is sub-
jected to a two day strike. It will lead to irreparable harm in the sense that the revenue lost because of the
loss of sales and advertising cannot be recouped.

191gee, for instance, Construction & Allied Workers Union v AG Gillies (Pty) Ltd (1996) 17 ILJ 291 (IC) at
300D-E as well as National Union of Metalworkers of SA & Others v Boart MSA (1995) 16 /LJ 1098 (IC) at
1102H-H where the court stated "It is hard to reject the argument that this did not in itself constitute a threat
of extinction to the company. Where it is reasonably foreseeable that the decision could be made that a hold-
ing company may close down a subsidiary because of an inability to make profits, that is a threat of extinc-
tion". See also National Union of Metalworkers of SA & Others v Uniross Bateries (Pty) Ltd (1996) 17 ILJ 175
(IC) at 182F.
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level of tolerance. 192 It is submitted that these factors should be treated with caution.193
They are not indicators of the level of harm caused by the strike. They do, however, play
a role in determining the time it will take the employer to reach its level of tolerance. A
financially weak business, for instance, will reach its level of tolerance sooner than one
which is financially strong at the commencement of the strike.

6.3.5.3 Protection against Eviction and Forfeiture of other Benefits

Although strikers who participate in protected strikes do not breach their contracts of
employment in terms of the Labour Relations Act, 1995, the Act specifically provides that
their employer does not have to remunerate them.194 However, the employer may be
required to continue making payments in kind should they request it. 195

The fact remains, however, that strikers who receive payment in kind during the strike,
are enriched. They can be obliged to repay the monetary value thereof after the
strike.196

6.3.6 Industrial Action which does not Constitute a Strike

There are forms of industrial action which may serve the same purpose as strike action
which do not fall within the ambit of the definition of a strike.197 Pickets and boycotts by

19235ee National Union of Metalworkers of SA & Others v Uniross Batteries (Pty) Ltd (1996) 17 ILJ 175 (IC) at
181.

193ge¢ also the comments of the labour appeal court in National Union of Metalworkers of SA v Boart MSA
(Pty) Ltd (1995) 16 ILJ 1469 (LAC) at 1479F-H.

19456¢ 5 67(3).

1955¢e s 67(3)(a). The Labour Relations Act, 1956 did not contain a similar provision. In National Union of
Mineworkers v Black Mountain Mineral Development Company (Pty) Limited (unreported case no 705/94)
the employer provided accommodation and food to its workers. In an attempt to place pressure on the strik-
ing workers, the employer cut off the hot water and electricity supply to the hostel which housed the striking
workers. It also cut off their meat supply. The supreme court of appeal of South Africa which had to judge the
case in terms of the Labour Relations Act, 1956, accepted (at page 18 of the judgment) that the employer
was entitied to stop making payment in kind during a strike.

1965ee s 67(3)(b).

197During the operation of the Labour Relations Act, 1956, it was held that overtime bans that were not com-
pulsory in terms of employees’ contracts of employment, did not fall within the ambit of the statutory defini-
tion of a strike (see SA Breweries Ltd v Food & Allied Workers Union & Others (1989) 10 ILJ 844 (A) at 849
and 851E-F and National Automobile & Allied Workers’ Union v CHT Manufacturing Co (Pty) Ltd (1984) 5 ILJ
186 (IC) at 190A and National Union of Textile Workers & Others v Jaguar Shoes (Pty) Ltd (1986) 7 ILJ 359
(IC) at 365H). Contra, however, Plascon Evans Paint (Natal) Ltd v Chemical Workers Industrial Union &
Others (1988) 9 ILJ 231 (D) at 241 where the supreme court held that a refusal "to continue to work" included
a refusal to do voluntary overtime which employees normally did. The court was also of the view that the
word *work" was not limited to contractual work (see also Amalgamated Beverage Industries Ltd v Food &
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employees in order to force their employer to comply with their demands during collec-
tive bargaining, constitute such industrial action.198

Sections 64 and 65 of the Labour Relations Act, 1995 do not apply to such industrial
action. By the same token, however, s 67, which provides immunity against civil pro-
‘ceedings, also does not apply to such industrial action. This means that the employer
can approach a court of law for civil relief against the employees.

6.4 CONCLUSION

The Labour Relations Act, 1995 plays an extremely important role in the regulation of the
use of economic power by employees to counter the employer’s decision-making
power. It undoubtedly promotes the use of such power and contributes towards its
effectiveness.

The definition of a lock-out in s 213 of the Labour Relations Act, 1995 is narrower than
the one in terms of the Labour Relations Act, 1956 as it affords employers only one form
of action that can constitute a lock-out, namely the exclusion of employees 199 from the
workplace.200

Through its broad definition of a strike, the Labour Relations Act, 1995 affords employ-
ees a variety of forms of economic pressure which, provided they comply with the other
requirements of a strike, may enjoy protected status in terms of the Act.201

In addition, the broad ambit of the concept "mutual interest" in the definition affords
employees tremendous scope as regards the matters about which they may institute

Allied Workers Union & Others (1988) 9 ILJ 252 (IC) at 262G-I and Bebel Investments (Pty) Ltd v Paper Print-
ing Wood & Allied Workers Union & Others (1988) 9 ILJ 572 (E) at 577G- H). This dispute is no longer rele-
vant as the definition of a strike in s 213 of the Labour Relations Act, 1995 includes a refusal to do overtime
work, whether it is voluntary or compulsory.

1985uch pickets and boycotts must be distinguished from pickets and boycotts engaged in contemplation
or in furtherance of a strike.

1991 terms of the definition, an employer cannot lock a single employee out. The definition refers to "the
exclusion by an employer of employees from the employer's workplace...". See also John Grogan Workplace
Law (1996) 198.

200 John Grogan Workplace Law (1996) 198 submits that it would include a pwtlal exclusion such as a with-
drawal of overtime. «

201gp¢ par 6.3.2 above.
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strike action.202 Should they comply with the other requirements of a strike, the issues
about which they have instituted strike action may enjoy statutory protection.

Section 65, however, constitutes a significant limitation of the right to strike, particularly
subsec (1)(c) thereof which prohibits strike action about matters which must be referred
to arbitration or adjudication by the labour court in terms of the Labour Relations Act,
1995.203 The number of matters which, in terms of the Act, must be settled in one of
these ways, is extensive.204 It includes issues which employees may have been able to
strike about due to the breadth of the concept "mutual interest” in the definition of a
strike.205 It also covers a number of issues which employees used to be able to strike
about in terms of the Labour Relations Act, 1956 such as unfair dismissals, unfair dis-
crimination, other unfair labour practices and disputes about freedom of association.206

Although s 65 severely restricts the right to strike, those strikes which are not prohibited
by it can attain legitimacy fairly easily because of the few and relatively simple procedural
requirements which such strikes must comply with for statutory protection.207

The protection afforded by the Labour Relations Act, 1995 to strikes which comply with
the provisions of ss 64 and 65 is far-reaching and promotes the effectiveness of a strike.
In addition, the fact that this protection is also afforded to any conduct in contemplation
or in furtherance of a protected strike, further promotes the effectiveness of such a
strike.208 The Act also affords employees unlimited scope with regard to the type of
ancillary action that they may resort to as it requires only that such action may not con-
stitute an offence.209 Picketing, undoubtedly one of the most effective forms of pressure

202hig.

203see par 6.3.3.1 above where s 65(1)(c) as well as the disputes which must be referred to either arbitration
or adjudication by the labour court in terms of the Labour Relations Act, 1995, are discussed.

2041bid.

205gee, for instance, the matters listed in s 86 of the Labour Relations Act, 1995 for joint decision-making by
the employer and the workplace forum. In terms of s 65(1)(c) read with s 86(7), these matters may not be the
focus of a strike as the employer has the choice to refer a dispute in respect of any of these matters to arbi-
tration.

2063¢¢ par 6.3.3.1 above in this regard.
207g5¢¢ par 6.3.3.1 above.

2085eg par 6.3.5.1 above in this regard.

2095¢e s 67(8) of the Labour Relations Act, 1995 as well as par 6.3.5.1 above.
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in the furtherance of a strike, is not only allowed but statutorily promoted and pro-
tected.210

That a protected strike and conduct in contemplation or in furtherance thereof cannot be
interdicted is of great importance as interdicts, even interim ones, usually spell the end of
the dispute.211 The protection against an action for damages, however, is of less value
as employers seldom institute proceedings for such relief212 and it may also be afforded
to strikers participating in unprotected strikes.213.

However, statutory protection against dismissal is an extremely important benefit
atforded to employees participating in a protected strike.214 Grogan215 explains the
effect of this protection as follows216

The ultimate strike-breaking weapon, dismissal or the threat thereof, is ail but ruled out.

The aim of the Act is plainly to make a protected strike a simple endurance contest: to

measure whether the employer can do without the services of the strikers for longer than
they can do without their wages.

Although protection against dismissal goes a long way in making a strike a valuable eco-
nomic weapon, the effectiveness thereof may be lessened by a number of factors. The
fact that the Labour Relations Act, 1995 allows an employer to employ temporary
labour217 lessens the effectiveness of a strike, particularly as the employer does not
have to remunerate the strikers for the duration of the strike.218 And, of great impor-
tance, strikers’ protection against dismissal is not absolute. The employer retains the

2103e¢ par 6.3.5.1 above.

2115ee par 6.3.5.1 above.

2125ee, however, Jumbo Products CC v National Union of Metalworkers of SA (1996) 7 ILJ 859 (W) where
the employer instituted an action for damages against a trade union which had instigated a strike that was
illegal in terms of the Labour Relations Act, 1956.

2131pid,

21436e par 6.3.5.2 above.

215ohn Grogan Workplace Law (1996).

2164t 184,

2175ee s 76 of the Labour Relations Act, 1995.

21850g par 6.3.5.3 above. See also National Union ofMe!alworkérs of SA v Boart MSA (Pty) Ltd (1995) 16 ILJ

1469 (LAC) at 1479 and Cobra Watertech v National Union of Metalworkers of SA (1995) 16 /LJ 607 (LAC) at
615C-D.
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right to dismiss them if the operational requirements of the business necessitate this.219
However, it may not be that easy for the employer to comply with the statutory require-
ments for a fair dismissal for this reason,220 particularly where it had been able to keep
production going with the help of non-striking workers and temporary labour.221
Nevertheless, the fact remains that the employer’s most powerful economic weapon
namely dismissal, is still available to it.

Apart from dismissal, the employer also has a number of other forms of economic pres-
sure at its disposal. In the next chapter, the different forms of economic pressure which
may be implemented by the employer in order to force employees to drop their demands
or to agree to its demands, will be examined.

219g¢¢ par 6.3.5.2 above.
2205ee par 3.4.3.3.4 of chapter 3.
221gee National Union of Metalworkers of SA v Boart MSA (Pty) Ltd (1995) 16 ILJ 1469 (LAC) at 1479H

where the labour appeal court, in assessing the substantive faimess of a dismissal for alleged operational
requirements, took these factors into account.



CHAPTER 7

THE MAINTENANCE AND FURTHERANCE OF EMPLOYER PREROGATIVE
THROUGH ECONOMIC POWER '

7.1 INTRODUCTION

The exertion of economic pressure as a means to enforce demands is not restricted to
employees and their trade unions. Employers may also resort to economic pressure
against their emplyoyees and their trade unions. They may do so for a number of
reasons. Employers may, for example, apply economic pressure to compel their employ-
ees to submit to their demands or proposals concerning terms and conditions of
employment.1 If the economic pressure takes the form of a lock-out, it is referred to as
an “offensive” or "aggressive" lock-out.2

Employers may also exert economic pressure in order to foil or pre-empt their employ-
ees’ plans to exercise economic pressure against them.3 If the economic pressure takes
the form of a lock-out, it is labelled a “pre-emptive lock-out".4

Economic power may also be used by employers to counter their employees’ economic
power which they may be exerting through, for example, strike action. If employers’
economic pressure takes the form of a lock-out, it is referred to as a "defensive lock-
out".6

1See Alan Rycroft and Bamey Jordaan A Guide to South African Labour Law 2 ed (1992) at 290.

2See Inthiran Moodley "The Key to Unlocking the ‘Lock-out'?” (1990) 11 /LJ 1 at 3 and Marius Olivier "Lock-
outs (Final) (1992) De Rebus 626. See also the facts of NTE Ltd v Ngubane & Others (1992) 13 ILJ 910
(LAC) at 914E-F.

3See John Grogan Collective Labour Law (1993) at 106.

43ee Marius Olivier "Lock-outs (Final)" (1992) De Rebus 626. AT Trallip in his article entitled "Lock-outs in
South African Law” in Paul Benjamin, Reagan Jacobus and Chris Albertyn (eds) Strikes Lock-outs & Arbi-
tration in South African Labour Law: Proceedings of the Labour Law Conference 1988 (1989) 83 at 84
states that a pre-emptive lock-out can have a psychological effect on a workforce as the employer, by
adopting this tactic, is suggesting that it is not concerned by a disruption in production.

SSee, for example, the facts of Satchwall Controls Paarl and Steel Engineering & Allied Workers Union of
SA (1992) 13 /LJ 1044 (ARB) at 1046J-1047A-D as well as SA Chemical Workers Unlon v Plascon Inks &
Packaging Coatings (Pty) Ltd (1991) 12 ILJ 353 (IC) at 356.

6See Inthiran Moodley "The Key to Unlocking the ‘Lock-out'?" (1990) 11 /LJ 1 at 3 as well as Marius Olivier
"Lock-outs (Final)* (1992) De Rebus 626. A strike and (defensive) lock-out may run concurrently (see JY
Claasen "Die Regsposisie van Werknemers by ’n Staking in die Arbeidsreg" 1984 (47) THRHR 83 at 85;
MSM Brassey, E Cameron, MH Cheadle and MP Olivier The New Labour Law: Strikes, Dismissals and the
Untair Labour Practice in South African Law (1987) 114-116; Ngubane & Others v NTE Ltd (1991) 12 ILJ
138 (IC) at 144D; SA Chemical Workers Union v Plascon Inks & Packaging Coatings (Pty) Ltd (1991) 12 ILJ
353 (IC) at 360 and National Union of Metalworkers of SA v Cobra Watertech (1994) 15 ILJ 832 (IC) at
838D-E) although, where the employer introduces the lock-out after the employees have gone on strike,
the lock-out may be branded as “notional” or “ineffective” by the courts as there would not be much pur-
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Lock-outs are not the only form of economic pressure used by employers. They may
mobilise public opinion against employees and their trade unions through adver-
tisements, television interviews, press statements? and the distribution of pamphlets.
Although these forms of economic pressure are relatively rare and are usually linked to
lock-outs, they may be exerted independently. ‘

In this chapter, the way in which the law prohibits or regulates the use of economic
power by employers as a method to maintain or further their decision-making power, will
be discussed.

72 COMMON LAW PRINCIPLES

As is the case with employees who embark on strike action, employers which use eco-
nomic power against their employees may, depending on the form which the pressure
takes, incur civil and/or criminal liability on the basis of common law principles. They, for
example, may incur civil liability in the form of delictual liability or breach of contract. They
may also incur criminal liability in terms of certain common law offences.

Employers which, during a television interview or through press statements or adver-
tisements, defame their employees and/or their trade union,8 may be interdicted and/or
be held liable for damages on the ground that their actions amount to a delict. They may
also be held criminally liable.9

pose in preventing employees from working who are in any event refusing to work (see SA Chemical
Workers Union v Plascon Inks & Packaging Coatings (Pty) Ltd (1991) 12 ILJ 353 (IC) at 361F-G). Contra,
however, AT Trollip "Lock-outs in South African Law” in Paul Benjamin, Reagan Jacobus and Chris Albertyn
(eds) Strikes Lock-outs & Arbitration in South African Labour Law: Proceedings of the Labour Law Con-
ference 1988 (1989) 83 at 88 and Ngewu & Others v Union Co-operative Bark & Sugar Co Ltd; Masondo &
Others v Union Co-operative Bark & Sugar Co Ltd (1983) 4 ILJ 41 (N).

7See, for example, the facts of Commercial Catering & Allied Workers Union of SA & Others v Game Dis-
count World Ltd (1990) 11 /LJ 162 (IC) at 165A.

Bt was argued In the previous chapter that a legal person such as a company can also be defamed (see
note 22 of chapter 6). It is submitted that, in accordance with this argument, a trade union which is
registered in terms of s 96 of the Labour Relations Act, 1995 and is accordingly a body corporate (see s 97
of the Labour Relations Act, 1995), can also be defamed.

9Such employers may be guiity of crimen iniuria where it is proved that they have uniawfully and inten-
tionally violated the dignity of their employees or their trade union. Employers may also commit criminal
defamation where their messages injure the reputation and good name or fama of the employees or an offi-
cial or office-bearer of the employees’ trade union or even the trade union itself.
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The act of locking employees out will not normally lead to criminal liability, but may lead
to civil liability. Employers may incur civil liability on the ground of breach of contract for
prohibiting employees from doing their work and refusing to pay them.10

From the above it is clear that the common law does not recognise the legitimacy of the
exercise of economic pressure by an employer as a means to enforce its demands
against employees and their trade union.11

The law has, however, been adapted to allow an employer to enforce its demands in this
manner. As in the case of collective action by employees and their trade unions, this
adaptation has been brought about through the Labour Relations Act, 1995.12 The Act
makes provision for the exertion of economic power by an employer to enforce its
demands in that it provides for lock-outs13 and conduct in contemplation or furtherance
thereof.14 The Labour Relations Act, 1995 however, also controls and.regulates the
exercise of such economic power.15

10in terms of the common law, an employer must pay employees their agreed wages where they offer their
services (see par par 2.4.2.2 of chapter 2). See also Marius Olivier "Uitsluitings" (1992) De Rebus 555;
Marius Olivier "Lock-outs (Final)® (1992) De Rebus 626 at 627 and John Grogan Collective Labour Law
(1993) at 106. Generally speaking, in terms of the common law, an employer may only terminate its
employees’ contracts of employment unilaterally where they are guilty of a material breach. Where this is
not the case, it would be guilty of breach of contract (see Food & Allied Workers Union v Middevrystaatse
Suiwel KoBperasie Bpk (19920) 11 /LJ 776 (IC) at 790D-E as well as Gubb & Inggs Ltd and SA Clothing &
Textile Workers Union of SA (1991) 12 ILJ 415 (ARB) at 427J-428A where the arbitrator held that the
employer’s exclusion of its employees in response to their breach, did not constitute breach of contract on
the part of the employer).

115ee Marius Olivier "Lock-outs (Final)* (1992) De Rebus 626 at 627 where he states “...it should be evident
that it would rid legitimate collective power play of its essential character and effectiveness if the normal
common law and law of contract principles, consequences and remedies were to be applied to lock-
outs...". See also JY Claasen "Die Regsposisie van Werknemers by 'n Staking in die Arbeidsreg" 1984 (47)
THRHRA 83 at 86 and MSM Brassey, E Cameron, MH Cheadle and MP Olivier The New Labour Law: Strikes,
Dismissals and the Unfair Labour Practice in South African Law (1987) 6-7.

125ee note 31 in par 6.2 of chapter 6 where some of the sources which give an historical account of the
development of South African legislation with regard to strikes and lock-outs are given. See also par 3.1 of
chapter 3. :

135ee s 213 of the Labour Relations Act, 1995.
145ee 5 67(2)(b) and (6)(b) as well as par 7.3.1 below in this regard.

15}¢\lth¢.'1ugh the legislature accepts that there is constant conflict between employers and employees and
that a lock-out is an effective method through which employers may enforce their demands, it nevertheless
wants to ensure that employers first endeavour to negotiate with their employees about their demands (see
s 64(1)(a) of the Labour Relations Act, 1995). It also wants to ensure that lock-outs take place according to
a regulated process and that employees are not taken by surprise (see s 64(1)(c) and (d) of the Labour
Relations Act, 1995). In addition, it wants to restrict its permission of lock-outs to ones which do not jeopar-
dise the well-being of the community at large (see s 65(1)(d) of the Labour Relations Act, 1995). it also
does not want to allow lock-outs which amount to a re-opening of a dispute which has been settled
through either collective bargaining (see s 65(3)(a)(D)), a determination made in terms of the Wage Act (see
s 65(3)(b)) or arbitration (see s 65(3)(a)(l)) of the Labour Relations Act, 1995). For a discussion of these



277
Economic Power

7.3 THE LABOUR RELATIONS ACT, 1995
7.3.1 Introduction

The Labour Relations Act, 1995 affords employers a "recourse"16 to lock-out as
opposed to employees’ "right'17 to strike. This is in accordance with the provisions of
the interim Constitution which afforded employers a “recourse” to lock-out and employ-
ees a "right" to strike.18 These provisions were the result of a compromise reached dur-
ing negotiations concerning the interim Constitution.19 Trade unions were of the view
that strikes and lock-outs should not be treated as countervailing forces. They argued
that a right to strike was employees’ only means for effective bargaining20 whereas
employers’ superior economic strength ensured the effectiveness of their bargaining.
According to them, affording employers a right to lock-out would disturb the balance in
bargaining power in their favour.

The contents of the labour relations clause in the interim Constitution were hotly debated
in the Constitutional Assembly.21 A compromise produced a "right* to strike22 but no
right or recourse to a lock-out in the (final) Constitution. The specific exclusion of the
recourse to lock-out in the Constitution lead employers to argue that the balance pro-
vided by the Labour Relations Act, 1995 has been disturbed. The main ground for objec-
tion raised by employers for the constitutional court23 to consider was based on con-
stitutional principle XXVIIl which provides that

considerations of the legislature, see Craig Tanner “Strikes and Lock-outs™ in Michael Robertson (general
ed) South African Human Rights and Labour Law Yearbook 1991 Volume 2 (1992) 354. (It is submitted that,
although Tanner’s article was written while the Labour Relations Act, 1956 was in force, the considerations
for similar provisions in the Labour Relations Act, 1995, remain the same.)

16See s 64(1) of the Labour Relations Act, 1995.

17bid.

18gee s 27 of the interim Constitution.

195¢e Pieter de Waal "Deadlock on the Lock-out” (1996) 4(3) Juta's Business Law 131.

205ee par 6.3.3 of chapter 6.

21360 Pieter de Waal "Deadlock on the Lock-out" (1996) 4(3) Juta's Business Law 131.

22560 5 23(2)(c) of the Constitution.

2330 Ex Parte Chairperson of the Constitutional Assembly: In re Certification of the Constitution of the
Republic of South Africa, 1996 (1996) 17 /LJ 821 (CC). This Is an excerpt from the judgment in which only

those paragraphs of the judgment which explain the certification process and which directly affect labour
law have been excerpted. ’
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Notwithstanding the provisions of Principle Xli, the right of employers and employees to
join and form employer organisations and trade unions and to engage in collective
bargaining shall be recognised and protected. Provision shall be made that every person
shall have the right to fair labour practices.

The employers argued that in order to engage effectively in collective bargaining,
bargaining parties must have the right to exercise economic power against each other.
Accordingly, the right to lock-out should be expressly recognised in the Constitution. The
court held that although it is correct that collective bargaining implied a right to exercise
‘economic power, constitutional principle XXVIII did not require that the Constitution
expressly recognise the mechanisms for the exercise of economic power: it sufficed that
the right to bargain collectively was specifically protected.24

The employers further argued that, by including the right to strike but omitting the right to
lock-out, employers’ right to bargain collectively was accorded less status than the right
of workers to bargain collectively. This argument was also rejected by the court. It
pointed out that employers’ right to bargain collectively was expressly recognised in the
Constitution.25

The employers also argued that the constitutional principle of equality26 requires that, if
the right to strike is included in the Constitution, so should the right to lock-out. The
argument was based on the proposition that the right to lock-out was the necessary
equivalent of the right to strike and that therefore, in order to treat employers and
workers equally, both these rights should be recognised in the Constitution.27 The court
rejected this argument. It pointed out that strike action was workers' primary economic
weapon whereas employers exercised power through a range of weapons such as dis-
missal, the employment of replacement labour, the unilateral implementation of new
terms and conditions of employment and the lock-out.28

24300 Ex Parte Chairperson of the Constitutional Assembly: In re Certification of the Constitution of the
Republic of South Africa, 1996 (1996) 17 ILJ 821 (CC) at 840C-E.

255ee Ex Parte Chairperson of the Constitutional Assembly: In re Certification of the Constitution of the
Republic of South Africa, 1996 (1996) 17 ILJ 821 (CC) 840F-G. See also s 23(5) of the Constitution which
provides that every employers’ organisation and empioyer has the right to engage in collective bargaining.

26Contained in constitutional principle 1.

27g5ee Ex Parte Chairperson of the Constitutional Assembly: In re Certification of the Constitution of the
Republic of South Africa, 1996 (1996) 17 /LJ 821 (CC) at 841A.

28See Ex Parte Chairperson of the Constitutional Assembly: In re Certification of the Constitution of the
Republic of South Africa, 1996 (1996) 17 ILJ 821 (CC) at 841A-C.
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It was also argued by the employers that the exclusion of the right to lock-out necessarily
implied that the Labour Relations Act, 1995, which protected the right, would be
unconstitutional.29 This argument was also rejected. The court held that the effect of s
23 of the Constitution was that the right of employers to use economic power against
workers would be regulated by the Labour Relations Act, 1995 within the framework of
the Constitution.30

Although the Labour Relations Act, 1995 affords employers-a “recourse” to lock-out as
opposed to employees’ "right" to strike, it regulates the two forms of economic pressure
in the same manner.31 As in the case of strikes, the cornerstone of the Act’s approach
to a lock-out is its definition thereof in s 213. The reason for this is that, should the
employer’s actions fall within the definition, s 64 of the Labour Relations Act, 1995, which
affords employers a recourse to lock-out, and s 65, which limits the recourse, will apply.
If an employer fails to comply with the provisions of ss 64 and 65 of the Labour Relations
Act, 1995, the act of instituting a lock-out, or any conduct in contemplation or further-
ance thereof, does not constitute a criminal offence.32 However, non-compliance with
these two sections may lead to civil proceedings in the form of an application for an inter-
dict in the labour court33 and/or an order by it for compensation for losses attributable
to such a lock-out.34

29g¢e Ex Parte Chairperson of the Constitutional Assembly: In re Certification of the Constitution of the
Republic of South Africa, 1996 (1996) 17 ILJ 821 (CC) at 841E.

30See Ex Parte Chairperson of the Constitutional Assembly: In re Certification of the Constitution of the
Republic of South Africa, 1996 (1996) 17 ILJ 821 (CC) at 841F-G.

31see par 6.3 of chapter 6 where the manner in which the Labour Relations Act, 1995 regulates strikes is
set out.

32Contra s 65(1) read with s 65(3) of the Labour Relations Act, 1956. As in the case of strikes (see note 39
of chapter 6), contraventions by employers of s 65 seldom lead to criminal proceedings. However, a lock-
out which does comply with ss 64 and 65 of the Labour Relations Act, 1995 may constitute a criminal
offence in terms of other labour legislation such as the Basic Conditions of Employment Act and the Wage
Act. Consider, for example, where the employer contravenes s 19(1)(b) of the Basic Conditions of Employ-
ment Act when it does not pay excluded employees their wages. The legislature has nevertheless
indemnified employers by providing in s 67(9) of the Labour Relations Act, 1995 that such a contravention
will not constitute a criminal offence (see par 7.3.5 below in this regard).

33in terms of s 68(1). During the period when the Labour Relations Act, 1956 was in force, the industrial
court (see Food & Allied Workers Union v Royal Beech-Nut (Pty) Ltd (1988) 9 ILJ 1033 (IC) at 10331-1034B
and Sithole & Others v Federated Timbers Ltd (1989) 10 ILJ 517 (IC) at 520-521) as well as ordinary courts
could interdict illegal lock-outs.

34566 s 68(1)(b).
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If the employer has complied with ss 64 and 65 and the lock-out is a protected one, the
employer is protected against civil liability by s 67(2), read with s 67(6) of the Labour
Relations Act, 1985.39

However, the employer may also use economic pressure against its employees which
does not constitute a lock-out as defined.36 In such a case, ss 64 and 65 do not apply.
These forms of economic pressure, however, may enjoy protection against civil fiability
which is provided for in s 67 of the Labour Relations Act,. 1995 if they were implemented
in contemplation or in furtherance of a protected lock-out.

7.3.2 The Definition of a Lock-out

Section 213 of the Labour Relations Act, 1995 defines a lock-out as follows

"lock-out” means the exclusion by an employer of employees from the employer's work-
place, for the purpose of compelling the employees to accept a demand in respect of any
matter of mutual interest between employer and employee, whether or not the employer
breaches those empioyees’ contracts of employment in the course of or for the purpose of
that exclusion.

In terms of the definition, a lock-out consists of two37 elements, namely a specified act
on the part of the employer committed for a specific purpose.

The definition of a lock-out in the Labour Relations Act, 1956 was much broader and the
employer had a number of actions and omissions to choose from. Although the legisla-
ture's aim with the broad definition was to retain a measure of control over most forms of
economic pressure exerted by employers, it arguably had the effect of disturbing the
balance in the bargaining power between employers and employees. Employers, for

35in terms of the Labour Relations Act, 1956 a lock-out which complied with s 65 thereof was legal in the
sense that no criminal offence was committed and the employer enjoyed protection against civil liability in
terms of s 79(1) of the Act. The indemnity provided in terms of s 79(1) was broad and included protection
against civil proceedings for orders for specific perfformance (such as, for example, applications for orders
for the payment of notice pay which the employer, in breach of the Basic Conditions of Employment, failed
to pay when it instituted a lock-out dismissal against its employees - see Msongelwa & Others v Zinc Cor-
poration of SA (1993) 14 ILJ 917 (T)). Furthermore, lock-outs did not constitute unfair fabour practices.
Consequently, the faimess of lock-outs could not be judged by the industrial court.

I6Examples of such economic pressure are the mobilising of public opinion through press statéments,
advertisements, television interviews and the distribution of pamphlets. v

37A strike has an additional element, namely collectivity on the part of the employees instituting strike
action (see the definition of a strike in's 213 of the Labour Relations Act, 1995aswellaspar6320fchap—
ter 6 where the definition is discussed in detail).
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instance, could exclude employees from the workplace, breach their contracts of
employment and also dismiss them.38

Presumably for this reason, the definition of a lock-out in s 213 of the Labour Relations
Act, 1995 affords employers only one form of action which can constitute a lock-out,
namely the exclusion of employees3? from the workplace.40

However, mere exclusion from the workplace will not really have any effect if the
employer continues to pay the employees their wages as it is obliged to do in terms of
the common law.#1 The definition accordingly contains the provision that a lock-out
occurs "whether or not the employer breaches those [excluded] employees’ contracts of
employment in the course of or for the purpose of that exclusion®.

The act of locking employees out must be linked to the purpose set out in the defini-
tion42 namely "to accept a demand43 in respect of any matter of mutual interest

38gge the definition of a lock-out in s 1 of the Labour Relations Act, 1956. For a dismissal to constitute an
act in terms of the definition of a lock-out, it had to be linked to one of the purposes set out in the definition
(see Food & Allied Workers Union v Middevrystaatse Suiwel Kodperasie Bpk (1990) 11 ILJ 776 (IC) at
788G as well as Commercial Catering & Allied Workers Unlon of SA & Others v Game Discount World Ltd
(1990) 11 ILJ 162 (IC) at 165D-F). If no such linkage existed, there was no lock-out. Such a dismissal,
however, could constitute an unfair labour practice.

39n terms of the definition, an employer cannot lock a single employee out. The definition refers to "the
exclusion by an employer of employees from the employer's workplace...". See also John Grogan Work-
place Law (1996) 198.

40J0ohn Grogan Workplace Law (1996) 198 submits that it would include a partial exclusion such as a with-
drawal of overtime.

41See par 2.4.2.2 of chapter 2 in this regard.

42if this is not the case, the actions or omissions will not constitute a lock-out as defined. See, for instance,
Satchwell Controls Paarl and Steel Engineering & Allied Workers Union of SA (1992) 13 [LJ 1044 (ARB) at
1051 where the arbitrator came to the conclusion that the employer's exclusion of its workers from its
premises was not a lock-out as defined, as the purpose was to compel them to cease breaching their con-
tracts of employment which was not a purpose stipulated in the lock-out definition in s 1 of the Labour
Relations Act, 1956. See also Commercial Catering & Allied Workers Union of SA & Others v Game Dis-
count World Ltd (1990) 11 iLJ 162 (IC) at 165D-F; Sapp/ Fine Papers (Pty) Lid v Pienaar NO & Others
(1994) 15 /LJ 137 (LAC) at 140D-F; SA Chemical Workers Union v Plascon Inks & Packaging Coatings (Pty)
Lid (1991) 12 ILJ 353 (IC) at 361E-F; Ngewu & Others v Union Co-operative Bark & Sugar Co Ltd;
Masondo & Others v Union Co-operative Bark & Sugar Co Ltd (1983) 4 ILJ 41 (N) at 55H and National
Union of Metalworkers of SA v Cobra Watertech (1994) 15 /LJ 832 (IC) at 839G-l.

43}t could be argued that the reference to a "demand” in the definition suggests that it covers only offensive
lock-outs (see Sonia Bendix Industrial Relations in South Africa 3 ed (1996) 534). It is suggested that this is
not the case as the Labour Relaticns Act, 1995 makes provision for other forms of lock-outs. In s 76(1)(b),
for example, the Act clearly refers to a defensive lock-out.
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between employer and employee*.44 The matters about which the employer may lock
employees out are the same as those about which employees may strike.4S Matters of
“mutual interest” is a very wide concept?® and employers are accordingly able to lock
employees out about an extremely wide and diverse range of matters.

Because of its breadth, the purpose element does not play an important role in limiting
employers’ recourse to lock employees out. However, as will appear from the discussion
below, other statutory provisions, particularly ss 64 and 65 of the Labour Relations Act,
1995, present very real and extensive restrictions on employers’ recourse to lock-out.

7.3.3 A Recourse to Lock-out

As was indicated earlier, s 64 of the Labour Relations Act, 1995 does not afford
employers a “right" but only a "recourse" to lock-out.47

What a “recourse" as opposed to a "right" to lock-out entails in practical terms remains to
be seen. An employer which has complied with the statutory requirements for a
“recourse” to lock-out is entitled to the same protection against civil claims as strikers
who participate in a protected strike.48

7.3.3.1 Limitations on a Recourse to Lock-out

Section 65 of the Labour Relations Act, 1995, which prohibits employees from striking in
a number of instances,49 also applies to lock-outs.50 In addition, s 64, which sets out
the procedural requirements for strikes which are not prohibited in terms of s 65,91 also
applies to lock-outs.52 Accordingly, lock-outs which are not absolutely prohibited by s

#4566 the definition in s 213 of the Labour Relations Act, 1995.

455ee par 6.3.2 of chapter 6 where the definition of a strike was analysed.

4635ee par 6.3.2 of chapter 6 where the meaning of the concept matters of "mutual interest* was analysed.
475ee s 64(1) as well as par 7.3.1 above.

48sea s 67(2)(a) and (6)(a).

4956 par 6.3.3.1 of chapter 6 where s 65 with regard to strikes is discussed in detail.

S0gee s 65.

51See par 6.3.3.1 of chapter 6 where s 64 is discussed.

52500 s 64.
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65 will only acquire statutory protection once the employer has complied with the proce-
dural requirements stipulated in s 64.

7.3.4 The Consequences of a Protected Lock-out

Section 67 of the Labour Relations Act, 1995, which affords indemnity against civil liability
for strikers who have complied with ss 64 and 65 of the Act,33 also applies to lock-outs
which comply with these two sections.54 Consequently, employers cannot be interdicted
from instituting a protected lock-out and no action for compensation can be brought
against them for any loss suffered as a result of such a lock-out.55

Employers also enjoy protection against civil liability for any conduct in contemplation or
in furtherance of protected lock-outs.56 One of the most effective forms of such conduct
is the non-payment of wages. Mere exclusion from the workplace would not really be an
effective weapon if the employer continues to remunerate the locked out employees. The
Labour Relations Act, 1995 has accordingly specifically released the employer from this
obligation during a protected lock-out.57 It has also indemnified the employer against
criminal liability which it may incur for such non payment in terms of the Basic Conditions
of Employment Act®8 or the Wage Act.59

Employees who live in accommodation provided by their employer may be evicted from
it upon their dismissal. During the operation of the Labour Relations Act, 1956,
employers which locked their employees out by dismissing them, often also evicted
them from such accommodation.60 However, in terms of the Labour Relations Act,

535ee par 6.3.5.1 of chapter 6.

545ee s 67(2) and (6)(a).

555ee s 67(2)(a) and (6)(a).

565ee s 67(2)(b) and (6)(b).

57See s 67(3) of the Labour Relations Act, 1995. See also the definition of a lock-out in s 213 of the Labour
Relations Act, 1995 where it is provided that a breach of the employees’ contracts in the course of such an
exclusion would not preclude the exclusion from constituting a statutory lock-out.

S8Consider, for instance, s 19(1)(b) read with s 25(1) of the Act in terms of which an employer who
deprives an employee of his remuneration or part thereof is guilty of an offence. See also Msongeiwa &
Others v Zinc Corporation of SA (1993) 14 ILJ 917 (T) at 922H-923A.

595ee s 67(9) of the Labour Relations Act, 1995.

605eg, for example, the facts in NTE Ltd v Ngubane & Others (1992) 13 ILJ 910 (LAC) at 914H and 925.
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1995, employees can prevent such an eviction by requesting the employer not to discon-
tinue providing payment in kind (ie accommodation) during the lock-out.61

In terms of s 67, employers are also protected against civil liability for conduct in con-
templation or in furtherance of their protected lock-outs such as the issuing of press
statements or advertisements or the distribution of pamphlets. The protection afforded
by s 67 also covers defamatory statements made during such interviews or in such
advertisements and pamphlets.62

However, employers do not enjoy protection against civil liability for conduct in con-
templation or in furtherance of a protected lock-out which constitutes an offence.63
Accordingly, employers may not enjoy such protection in respect of statements which,
for instance, violate the dignity of a trade union or an official and constitute crimen
injuria.64 Criminal defamation may also be committed where the employer’'s message
injures the reputation and good name of an employee or trade union or an official.65
Consequently, although an employer is protected in respect of the delict defamation, it
may incur civil liability for defamatory statements which constitute a common law
offence.

Being protected against actions for damages is of particular importance to employers.
Unlike strikers employers have the financial resources which makes civil proceedings
against them for damages or for orders for specific performance®® feasible options for
employees and their trade unions.

7.3.5 Economic Pressure which does not Constitute a Lock-out

There are a number of forms of economic pressure which employers may exercise
against their employees which do not constitute a lock-out as defined. Often, these

613ee s 67(3)(a).

623¢¢ also par 6.3.5.1 of chapter 6.

63gee s 67(8). See also par 6.3.5.1 of chapter 6.

64500 note 9 in par 7.2 above where this offence is discussed.

65bid.

86Consider, for example, Msongelwa & Others v Zinc Corporation of SA (1993) 14 ILJS 917 (T) and NTE Ltd
v Ngubane & Others (1992) 13 /LJ 910 (LAC) where the employees endeavoured to obtain an arder in

terms of which their employers had to pay them their wages and/or their notice pay which they forfeited as
a result of the lock-out. ‘
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forms of economic pressure are exercised in contemplation or in furtherance of a lock-
out, but they can be exercised independently.

During the operation of the Labour Relations Act, 1956, an employer was able to circum-
vent a trade union and to make an offer directly to its employees in order to get them not
to resort to strike action. It was able to do this once an impasse had been reached.87 If
the union had bargained in good faith, the employer could not make a better offer than
its final offer to the union.68 However, if the trade union had bargained in bad faith, the
employer could make a better offer.89

By virtue of s 5(3) of the Labour Relations Act, 1995, this form of economic pressure is
no longer available to an employer if employees are engaging in a protected strike. It
reads as follows

No person may advantage, or promise to advantage, an empioyee...in exchange for that

person not exercising any right conferred by this Act or not participating in any pro-

ceedings in terms of this Act. However, nothing in this section precludes the parties to a
dispute from concluding an agreement to settle that dispute.

If an employer acts in contravention of s 5(3), the trade union may refer the dispute to a
bargaining council or the Commission.”0 Should the dispute remain unresolved, the
trade union may refer the dispute to the labour court for adjudication.”

The employer will probably still be able to resort to this form of economic pressure in the
case of a threatened unprotected strike as it would not be endeavouring to prevent the
employees from exercising a right conferred by the Act. Under such circumstances,
however, it would probably elect to approach the labour court for an interdict prohibiting
the employees from proceeding with their unprotected strike.”2

67See National Union of Mineworkers v East Rand Gold & Uranium Co Ltd (1991) 12 ILJ 1221 (A) at 1237I-
J.

68gge National Union of Mineworkers v East Rand Gold & Uranium Co Ltd (1991) 12 ILJ 1221 (A) at 1239B-
C and Chemical Workers Industrial Union & Others v Indian Ocean Fertilizer (1991) 12 ILJ 822 (IC) at 828A-
B. '

695ee National Union of Mineworkers v East Rand Gold & Uranium Co Ltd (1991) 12 /LJ 1221 (A) at 1239E.
70See s 9(1).

71See s 9(4).

725¢e s 68(1)(a) as well as par 7.3.4 above.
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It is suggested that s 5(3) does not prohibit an employer from unilateraily changing
employees’ terms and conditions of employment if the change is not made in exchange
for the employees not resorting to strike action. However, the right of the employer to
unilaterally change employees’ terms and conditions of employment is restricted by s
64(4) of the Labour Relations Act, 1995. In terms of s 64(4)(a), the trade union may
require the employer not to implement the change unilaterally until the bargaining council
or the Commission has issued a certificate stating that the dispute regarding the
unilateral change remains-unresolved or a period of 30 days has elapsed since the refer-
ral of the dispute was received by the bargaining council or the Commission.?3 Or, if the
employer has already implemented the change unilaterally, the trade union may, in terms
of s 64(4)(b), require the employer to restore the terms and conditions of employment
which applied before the change until the bargaining council or the Commission has
issued a certificate stating that the dispute regarding the unilateral change remains
unresolved or a period of 30 days has elapsed since the referral of the dispute was
received by the bargaining council or the Commission.74 4 ‘

The employer must comply with the union’s requirement within 48 hours of service of the
referral on the employer.7S If the employer fails to comply with the union’s requirement
and the status quo is therefore not maintained or restored, the employees may strike
without first having to comply with the requirements of s 64(1).76

Employers may furthermore hire temporary workers to lessen the economic harm which
they suffer as a result of a strike.”/ They, however, may not employ temporary labour
during an offensive’8 or a pre-emptive”9 lock-out.80 Employers are nevertheless

735ee s 64(4)(a) read with s 64(1)(a).

74See s 64(4)(b) read with s 64(1)(a).

75See s 64(5).

765ee 5 64(3)(e). For a discussion of the requirements of s 64(1), see par 6.3.3.1 of chapter 6.

77See s 76. See also par 6.4 of chapter 6. See further the facts of National Union of Mineworkers v East
Rand Gold & Uranium Co Ltd (1991) 12 ILJ 1221 (A) at 1232C-D.

785ee par 7.1 above for a discussion of offensive lock-outs.
791bid.

80see s 76(1)(b).
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entitled to hire temporary workers if the lock-out is in response to a strike,871 in other
words, if it is a defensive lock-out.82

Economic pressure may also be exercised through stockpiling.83 Employers utilise their
extra stock to lessen the economic harm which their employees’ industrial action may
cause or to minimise their losses when they lock their employees out.

During the period in which the Labour Relations Act,-1956 was in force, employers could
dismiss employees in order to force them to accede to their demands. Such a dismissal
could constitute a lock-out as defined in the Act.84 If that was the case, the employer
could enjoy the protection afforded in s 79 of the Act against civil liability for the lock-out.
If, however, the dismissal was not linked to one of the purposes of a lock-out, the fair-
ness of such a dismissal could be judged by the industrial court in terms of its unfair
labour practice jurisdiction.83

The Labour Relations Act, 1995 has severely restricted dismissal as a form of economic
pressure. In terms of the Act, a dismissal to compel employees to accept a demand in
respect of any matter about which the'parties may bargain collectively, constitutes an
automatically unfair dismissal.86 In addition, the dismissal of strikers who participate in a
protected strike is also branded by the Labour Relations Act, 1995 as an automatically
unfair dismissal.87 Nevertheless, strikers’ protection against dismissal is not absolute.
The employer may dismiss them for operational reasons.88 However, an employer
which wants to dismiss strikers for this reason, must ensure that the dismissal complies

815ee s 76(1)(b).
82g50e par 7.1 above for a discussion of defensive lock-outs.

83For a discussion of this form of economic pressure, see Neil W Chamberlain and James W Kuhn
Collective Bargaining 3 ed (1986) 187-188.

84That is if the purpose of the dismissal was one of the purposes set out in the definition of a lock-out in s1
of the Act.

85gee, for example, the facts of Chemical Workers Industrial Union & Others v Indian Ocean Fertilizer
(1991) 12 ILJ 822 (IC) as well as Commercial Catering & Allied Workers Union of SA & Others v Game Dis-
count World Ltd (1990) 11 ILJ 162 (IC) at 165E-F. See also Inthiran Moodley “The Key to Unlocking the
‘Lock-out'? " (1990) 11 /LJ 1 at 17.

863¢e s 187(1)(c). See also par 3.4.3.2 of chapter 3 where automatically unfair dismissals are discussed.

873ee s 187(1)(a) read with s 67(4). See also par 3.4.3.2 of chapter 3 where automatically unfair dismissals
are discussed.

885ee 5 67(5). See also par 6.3.5.2 of chapter 6 in this regard.
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with the statutory requirements for a fair dismissal.89 This has proved to be a fairly diffi-
cult task, especially with regard to the extent of economic harm which the employer must
have suffered to make the dismissal substantively fair.90

In conclusion, because the forms of economic pressure discussed above do not con-
stitute lock-outs as defined in terms of s 213 of the Labour Relations Act, 1995, they are
not covered by ss 64 and 65 of the Act. By the same token, however, employers will only
enjoy indemnity in terms of s 67 against civil proceedings in the labour court in respect of
such actions and omissions if they are implemented in contemplation or in furtherance of
protected lock-outs. If this is not the case, the employer could face civil proceedings in
respect of these actions and omissions.

7.4 CONCLUSION

The Labour Relations Act, 1995 plays a very important role in the regulation of the use of
economic power by employers.

Although the Act affords employers only a recourse to lock—ou{'t,g'| they are accorded the
right to utilise a lock-out to enforce their demands or to either pre-empt or counter
employees’ exercise of economic power.92

The definition of a lock-out in s 213 of the Labour Relations Act, 1995 is narrower than
the one in terms of the Labour Relations Act, 1956 as it affords employers only one form
of action which can constitute a lock-out, namely the exclusion of employees from the
workplace.93 |

The matters about which an employer may lock employees out are the same as those
about which the latter may strike, namely matters of “mutual interest*.94 The wide ambit
of the concept "mutual interest” affords employers tremendous scope as regards the
matters about which they may lock employees out.

89See par 3.4.3.3.4 of chapter 3.

903ee par 6.3.5.2 of chapter 6 in this regard.
915ee par 7.3.1 above.

925ge par 7.1 above.

935ee par 7.3.2 above.

945ee par 7.3.2 above read with par 6.3.2 of chapter 6.
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r
The prerequisites for a pro?tected lock-out are the same as those for a protected strike.95
Accordingly, lock-outs wf’ﬁich are not absolutely prohibited by s 65 will only acquire
statutory protection once the employer has complied with the procedural requirements
stipulated in s 64.96 It is réasonably easy to comply with these requirements as they are

few in number and relatively simple.97

The protection afforded by the Labour Relations Act, 1995 to lock-outs which comply
with the provisions of ss $4 and 65 is far-reaching and promotes. the effectiveness of a
lock-out.98 In addition, the fact that this protection is also afforded to any conduct in
contemplation or in furtherance of a protected lock-out, further promotes the effective-
ness of such a lock-out.99 Non-payment of wages, arguably the most effective form of
pressure in the furtherance of a lock-out, is specifically regulated in the Act.100 |t
releases the employer from this obligation during a protected lock-out and indemnifies
the employer against criminal liability which it may incur for such non-payment in terms
of the Basic Conditions of Employment Act or the Wage Act.101

It is submitted that employers may make greater use of lock-outs in the future. During
the operation of the Labour Relations Act, 1956, they seldom resorted to lock-outs. 102
Apart from owner-related considerations,103 employers often had problems ensuring
that their economic pressure constituted a statutory lock-out. 104 This was particularly
true if the action took the form of dismissal. Frequently, that which an employer thought

955ee par 7.3.3.1 above read with par 6.3.3.1 of chapter 6.

963ee par 7.3.3.1 above.

97bid.

98gee par 7.3.4 above.

99bid.

100gee s 67(3) as well as par 7.3.4 above.

1015ee 5 67(9) as well as par 7.3.4 above.

102gee Andrew Prior "The Luck of the Lock-out: A Brief Examination of the Lock-out Option® (1990) 11 /LJ
460; AA Landman “The Right to Strike and the Right to Lock-out in the New Labour Dispensation” (1995)
4(8) CLL 85 as well as M Olivier "Uitsluitings" (1992) De Rebus 555.

103Lock-outs bring either a total halt to or a reduction in production and can cause a loss of customers as
well as financial losses. See Sonia Bendix /ndustrial Relations in South Africa 3 ed (1996) at 533 where she
states "In practice, lock-outs occur far less frequently than strikes,...because an employer has far more to
lose, in total, by closing down his operations than an individual employee loses by engaging in strike

action".

1045¢ M Olivier "Lock-outs (Final)” (1992) De Rebus 626 at 628.
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was a lock-out, amounted to a dismissal105 which could be judged by the industrial
court. 106 A further reason for employers seldom resorting to lock-outs was that they had
another economic weapon namely, dismissal. 107 They often resorted to dismissal to
counter industrial action or to rid themselves of employees who refused to work on their
terms and conditions. In terms of the Labour Relations Act, 1995, however, dismissal
under such circumstances is branded as automatically unfair. 108

It is further submitted that employers will rather resort.to protective or defensive lock-
outs109 than to offensive10 or pre-emptive111 ones as they are only statutorily entitied
to employ temporary labour during the former.112

1051n Food Workers Council of SA & Others v Fresh Mark (Pty) Ltd (1995) 16 ILJ 175 (IC) at 178 the indus-
trial court held that the dismissal was not a lock-out but a dismissal. See also the facts of SA Chemical
Workers Union v Plascon Inks & Packaging Coatings (Pty) Ltd (1991) 12 ILJ 353 (IC) at 366; Commercial
Catering & Allied Workers Union of SA & Others v Game Discount World Ltd (1990) 11 JLJ 162 (IC) as well
as National Union of Metalworkers of SA v Cobra Watertech (1994) 15 ILJ 832 (IC) at 839G-H.

106This was because a dismissal which was not linked to one of the purposes in the definition of a lock-out
did not constitute a lock-out. 1t constituted a dismissal which could be judged by the court in terms of its
unfair labour practice definition jurisdiction (see Commercial Catering & Allled Workers Union of SA &
Others v Game Discount World Ltd (1990) 11 ILJ 162 (IC) at 165F-1 and National Union of Metalworkers of
SA v Cobra Watertech (1994) 15 /LJ 832 (IC) at 839).

107gee John Grogan Collective Labour Law (1993) at 106.

1085e¢ par 7.3.5 above.

109g¢e par 7.1 where protective lock-outs are discussed.

1105ee par 7.1 where this type of lock-out is discussed.

11 big,

112566 5 76(1)(b).



CHAPTER 8
SUMMARY AND CONCLUSIONS

8.1 INTRODUCTION

in this chapter, the extent to which employer prerogative is restricted by the law and col-
lective bargaining is summarised and certain conclusions are drawn.

8.2 A SUMMARY OF THE EXTENT TO WHICH EMPLOYERS’ PREROGATIVE
HAS BEEN RESTRICTED

As was indicated in chapter 1,1 it is generally accepted by employers and most2 trade
unions that employers have the right to manage their employees. The legal basis for this
right is to be found in the contract of employment which has as one of its elements the
subordination of the employee to the authority of the employer. This element affords the
employer the legal right to give instructions and creates the legal duty for the employee
to obey these instructions.3

Employers’ right to manage is neither fixed nor static.4 This is because there is a con-
stant struggle between employers and employees about the extent of this right, mainly
because of their different objectives. Employers strive to retain as much of their preroga-
tive as possible to ensure that employees’ labour potential is converted as effectively as
possible into actual productive labour whereas employees strive to improve their terms
and conditions of employment.

The main purpose of this thesis was to determine the extent of employers’ right to
manage employees. This was done by examining the restrictions imposed by the law
and collective bargaining in accordance with Storey’s® definition of employer prerogative
namely

1See par 1.4.1 of chapter 1.

2Trade unions which hold a radical view of industrial relations (see par 1.7.3 in chapter 1 where this view is
discussed) do not hold this view.

3See par 1.4.2 of chapter 1 as well as par 2.3.1 of chapter 2 where subordination as an element of the con-
tract of employment, is discussed.

4see par 1.6.1.2 of chapter 1.
SSea par 1.7 of chapter 1.

BJohn Storey The Challenge to Management Controf (1980) 41.
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[a]s a working definition we...consider managerial prerogatives to be the residue of discre-
tionary powers of decision left to management when the regulative impacts of law and col-
lective agreements have been subtracted.

Essentially, therefore, the examination was focussed on what is left of employer preroga-
tive.”

The impact of the common law on employer prerogative was examined first.8 The
examination showed that the common law favours the empioyer. It allows the employer
to unilaterally impose the terms and conditions of the contract of employment on the
employee.® Through the subordination element of the contract of employment, the
employer acquires the right to give instructions to the employee.10 And, through residual
terms such as the duty to be respectiul, 11 to work in a cometent manner12 and to act in
good faith, 13 this right of the employer is strengthened. Furthermore, the fact that these
residual terms are phrased in such broad terms,14 further-enhances the employer’s
prerogative as it allows the employer to give a broad interpretation to these duties.

However, the right to dismiss by giving the required notice undoubtedly represents the
common law’s most important contribution to enforcing and strengthening the
employer’s right to manage.15 The fear of losing their jobs through notice, and with no
consideration of the concept of fairness, plays a pivotal role in employees’ preparedness
to follow instructions and to comply with their other contractual duties. Dismissal by
notice also plays a crucial role in employees’ preparedness to agree to changes to their
original terms and conditions of employment.

7See also par 1.8 of chapter 1.
8See chapter 2.

9See pars 2.2 and 2.5 of chapter 2.
105ee par 2.3.1 of chapter 2.
1156 par 2.4.4 of chapter 2.
12g¢e par 2.4.6 of chapter 2.

13See par 2.4.5 of chapter 2.
145ee pars 2.4.4-2.4.6 of chapter 2.

155ee par 2.4.10.3 of chapter 2.
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An examination of South African labour legislation16 in chapter 3 indicated that legisla-
tion has not challenged the basic common law premise that the employment relationship
is a contractual one and that the employer has the right to utilise and control the labour
potential of the employee.17 Legislation, however, has taken cognisance of the unequal
bargaining relationship between employers and individual employees 18 and is aimed at
preventing or limiting the exploitation of employees and at promoting job security.

The statutory limitations take three basic forms.- The-first set of limitations regulates the
ability of the employer to enter into contracts of employment.19 Employers retain their
right to decide whom to employ provided they are not statutorily prohibited from employ-
ing applicants and that they do not unfairly discriminate against applicants on arbitrary
grounds.20

The second set of limitations restricts employers’ decision-making power vis-a-vis per-
sons already in employment.21 In this regard, a distinction can be made between the
employer’s right to give instructions22 and the terms and conditions of employment.23
With regard to employers’ right to give instructions, legislation has not alienated the right
but has restricted it by requiring that instructions must be lawful and reasonable and that
they must be in accordance with certain statutory measures regarding the work which
must be done, the manner in which the work must be done, the place where the work
must be done and when the work must be done.24

As far as terms and conditions of employment are concerned, labour legislation goes
some way towards addressing the unequal bargaining power between employers and
employees by prescribing minimum terms and conditions of employment.25 The Basic

165ee pars 3.1 and 3.5 of chapter 3.
173ee par 3.1 of chapter 3.

185ee par 2.2 of chapter 2.

195ee par 3.2 of chapter 3.

201bid.

213ee par 3.3 of chapter 3.

223506 par 3.3.2 of chapter 3.

2335ee par 3.3.3 of chapter 3.

245ee par 3.3.2 of chapter 3.

253¢e par 3.3.3 of chapter 3.
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Conditions of Employment Act, for example, regulates the minimum remuneration for
overtime, work on Sundays and public holidays and sets out the formulae according to
which such remuneration must be calculated. It also makes provision for paid annual
leave and sick leave.26

However, legislation does not regulate all terms and conditions of employment. It, for
instance, only.regulates ordinary minimum remuneration in areas and industries where
trade unions do not really feature or are not well organised and- effective collective -
bargaining does not therefore exist.27 In addition, terms such as bonuses, increments,
training, bursaries, maternity leave,28 paternity leave, study leave, compassionate leave,
accommodation, meals, clothing, travel allowances, housing subsidies and other
allowances have been left to the parties to bargain about.28 However, the employer’s
prerogative regarding these terms and conditions is restricted by Schedule 7 in that it
must ensure that it does not commit an unfair labour practice as defined in the Schedule
when formulating the conditions on which it is prepared to afford these terms to employ-
ees.30

third set of statutory limitations limits or restricts the employer’s right to discipline
i to dismiss.31 Employers have retained the right to discipline. However, the
loyer’s right to decide on rules of conduct has been restricted by the requirement

26 bid.

273ee par 3.3.3 of chapter 3. See also par 5.3.2.4 of chapter 5 where the determination of minimum wages
through collective bargaining is discussed.

28The Basic Conditions of Employment Act does not regulate maternity leave. Although it stipulates that
pregnant emplayees may not work four weeks prior to their confinement and eight weeks thereafter, this
cannot be regarded as matemity leave as these employees are not afforded any form of job security
and/or payment for the period which they are prohibited from working. These are accordingly matters for
negotiation. The Labour Relations Act, 1995, however, has provided a measure of job security for female
employees through its provisions regarding unfair dismissal. it brands the refusal of an employer to aliow a
female employee to resume work after she took agreed maternity leave or was absent for the compulsory
period stipulated in the Basic Conditions of Employment Act, as a dismissal. In addition, it brands a dis-
missal of a female employee because of her pregnancy, or intended pregnancy, or any reason related to
her pregnancy, as automatically unfair. For a detailed discussion on these legislative provisions, see pars
3.3.3 and 3.4.3.2 of chapter 3.

29gee par 3.3.3 of chapter 3.

30see par 3.3.3 of chapter 3.

31See par 3.4 of chapter 3.
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" that rules must be reasonable or fair.32 The concept of progressive or corrective dis-

cipline as established in the Code, restricts the employer’s right to elect a penalty. In
accordance with this concept, it will have to implement penalties with due regard to the
severity of the offence and will only be able to dismiss for a serious offence or for
repeated offences.33

Nevertheless, the common law right to demand respect34 and good faith35 on the part
of employees has remained relatively unaffected by legislation-and-will accordingly con-
tinue to play an important role in determining acceptable conduct of employees in the
workplace. The right to demand good faith will remain particularly important. Because of
its broad connotation, as in the past, it will enable an employer to rely on it in misconduct
cases, particularly if the offence the employee is accused of is not listed in the dis-
ciplinary code.38

Employers’ right to dismiss has been severely restricted by the Labour Relations Act,
1995. Chapter VIl thereof and the Code have essentially eradicated arbitrary dismiss-
als.37 Through these provisions employees, irrespective of whether they are probation-
ary, ordinary or fixed term employees, have been provided with a substantial degree of
job security. The statutory restriction of the employer’s right to dismiss can be regarded
as one of the most far-reaching of all restrictions on its prerogative. As a result of this
restriction, the employer can no longer force employees to comply with its instructions or
to accept new or altered terms and conditions of employment by threatening dismissal
on notice.38

The legislature has not only used minimum standards legislation to prevent exploitation
and to promote bargaining equality between an employer and an individual employee. it
has also endeavoured to do this through the statutory promation of collective bargain-
32300 par 3.4.3.3.2.1 of chapter 3 where it was pointed out that the falmess or reasonableness of a rule
must be considered when the substantive fairmess of a dismissal for misconduct is considered. Also, where

a workpiace forum exists, an employer must consult and reach consensus with it before implementing any
proposal concerning its disciplinary code and procedure (see par 4.3.3.2 of chapter 4).

33see pars 3.4.1 and 3.4.2 of chapter 3 in regard to the concept of progressive discipline.
343ea par 2.4.4 of chapter 2.

35gee par 2.4.5 of chapter 2.

3635ee par 3.3.6 of chapter 3.

37See par 3.4.3 of chapter 3 where these statutory provisions are discussed.

385ee pars 3.4.1 and 3.4.3 of chapter 3.
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ing.39 In fact, it has clearly indicated that it regards collective bargaining as the preferred
method to determine all terms and conditions of employment, including those in respect
of which it has stipulated minima.40

The Labour Relations Act, 1995 which regulates collective bargaining, however, does not
make provision for a statutory duty to bargain.41 Accordingly, an employer's prepared-
ness to bargain with a trade union about terms and conditions of employment and other
matters of mutual interest is principally determined-by-its bargaining strength vis-a-vis a
union. However, through its regulation of a framework for collective bargaining, the Act
extends significant rights to trade unions, thereby increasing their bargaining strength.42
It provides extensive protection for the right of employees to form, join and participate in
the lawful affairs of trade unions.43 It also regulates the acquisition of organisational
rights.44 In addition, it regulates the establishment of collective bargaining structures
such as bargaining councils.45 The Act also regulates the legal nature and enforceability
of collective agreements.48 It furthermore makes provision for the right to strike to
enforce collective bargaining rights, subject to the prior requirement of obtaining an
advisory award47 and the protection of strikers against dismissal.48 In addition, the Act
also limits unilateral decision-making by the employer.48

The effectiveness of collective bargaining as a means of regulating employer prerogative
is of course dependent on the topics about which collective bargaining can take place.
The Labour Relations Act, 1995 is phrased in very broad terms and does not restrict the

3956 par 3.1 of chapter 3 as well as par 4.2 of chapter 4 in this regard.
405ee par 3.5 of chapter 3.

4‘€ée par 4.2.1 of chapter 4.

4256¢ par 4.2 of chapter 4.

43See par 4.2.2 of chapter 4.

445ee par 4.2.3 of chapter 4.

455ee par 4.2.5 of chapter 4.

46See pars 4.2.6 and 4.2.7 of chapter 4.

475ee par 4.2.1 of chapter 4.

4asee par 6.3.5.2 of chapter 6.

49g¢¢e par 7.3.5 of chapter 7.
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collective bargaining parties’ freedom in this regard.50 In addition, the Basic Conditions
of Employment Act affords precedence to collective agreements which regulate terms
and conditions of employment also regulated in the Act.51

From the survey done in chapter 5 of this thesis, it appears that where collective bargain-
ing takes place, most facets of the employment relationship are reguiated by collective
agreements rather than being the product of unilateral employer decisions. The survey
also indicates that the ambit of collective bargaining, in certain-cases at least, is being
extended to issues beyond the employment relationship. However, matters which have
not received much attention from trade unions so far are those related to the business or
economic component of enterprisesS2 such as the issuing of shares, investment of sur-
plus funds, the purchasing of a plant or new equipment,33 the relocation of the busi-
ness,24 exporting, customer services, the prices of products and product development.
Employers, however, in future may also be challenged by trade unions about these mat-
ters, particularly now that the Labour Relations Act, 1995 lists some of these matters for
consultation with workplace forums.55

Notwithstanding the importance they attached to collective bargaining, the drafters of the
Labour Relations Act, 1995 also realised its shortcomings in the South African context.
They argued that a second channel of communication was necessary between
employers and employees to improve productivity and to ensure greater competi-
tiveness.S6 The result has been the introduction of provisions which envisage the estab-
lishment of workplace forums.57 These bodies can be seen as supplementing rather
than undermining collective bargaining.58 In essence, they are meant to relieve collec-
tive bargaining of functions to which it is not well suited.

50See par 4.4 of chapter 4.

S11bid.

52566 par 1.2 of chapter 1 where this sphere of a business is discussed. See also par 5.5 of chapter 5.
535ee par 5.5 of chapter 5.

S4bid.

555ee also par 4.3.3.1 of chapter 4 where the matters listed for consultation with workplace forums are dis-
cussed. \

563ee par 4.1 of chapter 4.
57See par 4.3 of chapter 4.

583ee pars 4.1 and 4.3.1 of chapter 4.
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Employers’ prerogative regarding the matters listed in s 84 of the Labour Relations Act,
1985 for consultation with workplace forums is not severely restricted. An employer must
only "attempt" to reach consensus with a workplace forum and, provided the forum's
constitution does not contain a deadlock breaking mechanism which includes arbitra-
tion, the employer may unilaterally implement its proposal about any of the listed mat-
ters.59 The range of matters about which a workplace forum can exercise its joint
decision-making function is limited compared to that about which it must be consulted,
but its joint decision-making function is-more restrictive- of employer prerogative. Once
the employer has initiated the joint decision-making process, it must reach consensus
with the workplace forum. If this does not happen, its choices are very limited. It may
either decide to risk arbitration or retain the status quo.60

The legislature appreciated that collective bargaining without the right to exert economic
pressure, such as strike action, to force the employer to comply with employees’ collec-
tive demands would amount to collective begging.81 It has accordingly made provision
for and regulated strike action and conduct in contemplation or in furtherance of strike
action.62

Through its broad definition of a strike, the Labour Relations Act, 1995 affords employ-
ees a variety of forms of economic pressure which, provided they comply with the other
requirements of a strike, may enjoy protected status in terms of the Act.83 In addition,
the broad ambit of the concept "mutual interest” in the definition affords employees
tremendous scope as regards the matters about which they may institute strike action.64

Section 65 of the Labour Relations Act, 1995, however, constitutes a significant limitation
of the right to strike, particularly subsec (1)(c) thereof which prohibits strike action about
matters which must be referred to arbitration or adjudication by the labour court in terms
of the Act.65 The number of matters which must, in terms of the Act, be settled in one of

59See pars 4.3.3.1 and 4.4 of chapter 4.
60see pars 4.3.3.2 and 4.4 of chapter 4.
61gee par 6.2 of chapter 6.

62566 par 6.3 of chapter 6.

6335ee par 6.3.2 of chapter 6.

641bid.

65566 par 6.3.3.1 of chapter 6.
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these ways, are extensive.66 It includes issues about which employees may have been
able to strike due to the breadth of the concept "mutual interest" in the definition of a
strike. It also covers a number of issues about which employees used to be able to strike
in terms of the Labour Relations Act, 1956 such as unfair dismissals, unfair discrimina-
tion, other unfair labour practices and disputes about freedom of association.

Although s 85 severely restricts the right to strike, those strikes which are not prohibited
by it can be legitimised fairly easily because of the few and relatively-simple procedural
requirements with which such strikes must comply in order to obtain statutory pro-
tection.67

The protection afforded by the Labour Relations Act, 1995 to strikes which comply with
the provisions of ss 64 and 65 is far-reaching and promotes the effectiveness of a strike.
In addition, the fact that this protection is also afforded to any conduct in contemplation
or in furtherance of a protected strike, further promotes the effectiveness of such a
strike.B8 Picketing, undoubtedly one of the most effective forms of pressure in the fur-
therance of a strike, is not only permitted but statutorily promoted and protected.69

The most important form of statutory protection for strikers is protection against dis-
missal.”0 However, although protection against dismissal enhances the effectiveness of
a strike as a valuable economic weapon, the effectiveness is lessened by a number of
factors. The fact that the Labour Relations Act, 1985 allows an employer to employ
temporary labour?? will probably lessen the effectiveness of a strike, particularly as the
employer does not have to remunerate the strikers for the duration of the strike.”2 And,
of great importance, strikers’ protection against dismissal is not absolute. The employer
has retained the right to dismiss them if the operational requirements of the business
necessitate this.”3 It, however, may not be that easy for the employer to comply with the

66)bid.

673ee par 6.3.3.1 of chapter 6.
885ee par 6.3.5.1 of chapter 6.
695ee par 6.3.5.1 of chapter 6.
703ge par 6.3.5.2 of chapter 6.
715ee par 6.4 of chapter 6.
72356g par 6.3.5.3 of chapter 6.

73See par 6.3.5.2 of chapter 6.
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statutory requirements for a fair dismissal for this reason,”4 particularly where it had
been able to keep production going with the help of non-striking workers and temporary
labour. Nevertheless, the fact remains that dismissal is still an option available to an
employer. ‘

The Labour Relations Act, 1995 also allows employers to use economic power, most
importantly lock-outs, to either force employees to accede to their demands, or to pre-
empt employees’ plans to exert economic power against them or to counter employees’
exercise of economic power.”5

The Labour Relations Act, 1995 affords employers a “recourse” to lock-out as opposed
to employees’ "right" to strike. This is in accordance with the provisions of the interim
Constitution which afforded employers a "recourse" to lock-out and employees a “right”
to strike.”8 It nevertheless regulates the two forms of economic pressure in the same
manner.”7 ' ”

It is submitted that, although the Labour Relations Act, 1995 does not afford themn a right
to lock-out and it is uncertain what the legal implications of a "recourse” to a lock-out are,
employers may make more use of lock-outs in the future.”8 They may resort to pro-
tective or defensive lock-outs?9 in order to prevent strikers from damaging company
property and intimidating non-striking workers and temporary labour. Also, the fact that
they are statutorily entitled to employ temporary labour during such a lock-out, may con-
tribute to their preparedness to implement such a measure. Employers may, however,
refrain from resorting to offensive80 or pre-emptiveB1 lock-outs as they are statutorily
prohibited from employing temporary workers in these circumstances.82

745ee par 3.4.3.3.4 of chapter 3 as well as par 6.3.5.2 of chapter 6.
75See par 7.1 of chapter 7.
76See par 7.3.1 of chapter 7.

77See par 7.3.1 of chapter 7. See also par 6.3 of chapter 6 where the manner in which the Labour Relations
Act, 1995 regulates strikes is set out.

783ee par 7.4 of chapter 7.

795ee par 7.1 of chapter 7 where protective lock-outs are discussed.
80See par 7.1 of chapter 7 where this type of lock-outs is discussed.
81bid.

82566 par 7.4 of chapter 7.



301
Summary & Conclusions

Another reason for employers’ possible willingness to utilise lock-outs in the future may
be that other forms of economic pressure used in the past, particularly dismissal, have
been severely restricted by the Labour Relations Act, 1995. In terms of the Act, a dis-
missal to compel employees to accept a demand in respect of any matter about which
the parties may bargain collectively, constitutes an automatically unfair dismissal.83 In
addition, the dismissal of strikers who participate in a protected strike is branded an
automatically unfair dismissal by the Labour Relations Act, 1995.84 Nevertheless,
strikers’ protection against dismissal is not-absolute. The employer may dismiss them for
operational reasons.85 However, an employer which wants to dismiss strikers for this
reason, must ensure that the dismissal complies with the statutory requirements for a fair
dismissal.86 This has proved to be a fairly difficult task, especially with regard to the
extent of economic harm which must be proven by the employer to make the dismissal
substantively fair.87

8.3 CONCLUSIONS

From the above summary it appears that most88 of an employer’s common law
decision-making powers have been statutorily regulated. Of great importance, however,
is that, although the restrictions may be particularly severe in certain instances,89 the
statutory provisions have not rescinded any of the employer’'s decision-making powers.
Even in the case of the matters listed in s 86 of the Labour Relations Act, 1995 for joint
“decision-making with workplace forums, the employer has retained a measure of its
decision-making power.90

835ee par 3.4.3.2 of chapter 3.
84\bid.

85gee par 6.3.5.2 of chapter 6.
865ee par 3.4.3.3.4 of chapter 3.
-873ee par 6.3.5.2 of chapter 6.

88| ggislation has not essentially interfered with the employer’s right to respect (see par 2.4.4 of chapter 2)
and to good faith on the part of its employees (see par 2.4.5 of chapter 2).

89t is suggested that even in the case of drastic or far-reaching statutory interference such as with an
emplayer's right to dismiss either summarily or on notice (see par 3.4.3 of chapter 3), employers’ have not
lost these rights. They have retained them although in severely restricted forms.

90The Act provides the employer with a choice if consensus cannot be reached with the forum. It may risk
arbitration or revert to the status quo ante. See pars 4.3.3.2 and 4.4 of chapter 4.
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The employer has accordingly retained its decision-making power, albeit in a more
restricted or limited form.91 This makes further restriction of its decision-making power
through contractual or statutory provisions or collective bargaining92 possible. It,
however, also makes the lessening or even the total removal of these restrictions
through future statutory provisions or collective bargaining®3 possible.

Collective bargaining is, from an employer’s perspective, possibly the most acceptable
method of regulating its decision-making power. Unlike legislation which constitutes the
unilateral regulation of matters by the legislature,94 collective bargaining is underpinned
by voluntarism.95 The employer can bargain about the matters which should be
included in a collective agreement and the extent to which they should be regulated. It
also retains a say in the matters so regulated.

However, collective bargaining as a method to regulate employer prerogative is
inextricably linked to the strength of trade unions. Anstey suggests that woridwide, trade

91\n George v Liberty Life Association of Africa Ltd (1996) 17 ILJ 571 {IC) the industrial court also made the
point that the employer’s decision-making power has not been totally alienated from it but that it has been
"eraded or reduced” (at 5838) or "restricted” or "limited” (at 583D).

925ee s 1(3) of the Basic Conditions of Employment Act (as amended by clause 1 of schedule 5 to the
Labour Reiations Act, 1995} in terms of which collective bargaining parties may agree on terms more
favourable for employees than those stipulated in the Basic Conditions of Employment Act.

93)n terms of s 1(3) of the Basic Conditions of Employment Act (as amended by clause 1 of schedule 5 to
the Labour Relations Act, 1995) an employer and trade union may collectively agree to terms less
favourable for employees than the minima stated in the Basic Conditions of Employment Act. Clause 1.3 of
chapter D of the Green Paper: Pglicy Proposals for a New Employment Standards Statute published as
notice 156 of 1996 in Government Gazette 17002 of 23 February 1996 proposes that a collective agreement
may automatically vary any employment standard except a fundamental right (such as the prohibitions on
child labour and discrimination, protection against employer abuse through, for instance, the imposition of
fines, and automatically unfair dismissals) and a right which requires ratification for variation (such as, for
instance, sick pay rights and matemity rights). For a discussion of the Green Paper and its effect on collec-
tive bargaining, see Halton Cheadle, PAK le Roux, Clive Thompson and André van Niekerk Current Labour
Law 7996: A Review of Recent Developments in Key Areas of Labour Law (1996) 5-6.

94strictly speaking, this description of legislation may no longer be correct in view thereof that the Labour
Relations Act, 1995 is the result of debate and negotiations by the State, labour and business at NEDLAC
(for a discussion of these negotiations, see D du Toit, D Woolfrey, J Murphy, S Godfrey, D Bosch and S
Christie The Labour Relations Act of 1995 (1996) 26-32). In future, all labour legislation will be dealt with in
this way (see s 5(1)(b) and (c) of the National Economic, Development and Labour Council Act). Although
labour legislation will still be imposed unilaterally by the legislature, it constitutes the results of negotiations
by the three main interest groups in industrial relations.

958ee par 4.2.1 of chapter 4 where It is indicated that the Labour Relations Act, 1995 does not regulate a
duty to bargain collectively.
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unions seem to be diminishing in numerical strength.96 Nevertheless, it appears that this
tendency is not evident in South Africa.97 It is suggested that trade unions will remain a
bargaining force to be reckoned with for the foreseeable future and that their numerical
strength may even increase. In its annual report for 1995, the Department of Labour
intimated that it expected trade union membership to show more growth, particularly in
the Government, agricultural and domestic sectors, as well as in the rural areas, as these
sectors are at present relatively unorgelnised.g8 Other factors which could have a posi-
tive influence on future trade union membership are the Labour Relations Act, 1995
which provides that trade unions can register by following a more simplified registration
process®9 as well as the fact that the Act will apply to a far wider range of workers. 100

It is suggested that workplace forums will not really impact on the role of trade unions
and collective bargaining in the restriction of employers’ decision-making power. A work-
place forum’'s purpose is not to undermine collective bargaining but rather to supple-
ment it. 101 In practice, however, it appears that a workplace forum is actually sub-
ordinate to collective bargaining. The establishment of a workplace forum is effected by
a representative trade union102 and its powers and functions are either regulated in a
collective agreement or by chapter V of the Labour Relations Act, 1995.103 |n addition, a

9635ee Mark Anstey Corporatism, Collective Bargaining, and Enterprise Participation: A Comparative Anal-
ysis of Change in the South African Labour System PhD thesis University of Port Elizabeth (1997) 386-388
where he discusses the decline in trade union membership and collective bargaining in Britain. See further
his discussion on the decline of trade unions in the USA (at 391), the Netherlands (at 394-395) and Poland
(at 396). Anstey also points out that other European countries such as France and Spain, have low trade
union membership figures (at 392). He indicates that in South America, only about 50% of the working pop-
ulation is in formal wage employment of which 30% are unionised (at 400). Trade unionism, however, has
grown in Taiwan and South Korea (at 397). In South Korea, the growth can be ascribed to greater political
awareness and a push for democracy (at 398). In Taiwan, it is ascribed to a climate of liberalisation (at
398).

97see Mark Anstey Corporatism, Collective Bargaining, and Enterprise Participation: A Comparative Anal-
ysis of Change in the South African Labour System PhD thesis University of Port Elizabeth (1997) 374
where he states that, *...trade union density is high (at least 50 persent) in the engine room of the economy,
leaving union strength powerful in a strategic sense although it is relatively weak in terms of representing
the whole of the economically active population™.

985ee page 14 of the Annual Report 1995: Department of Labour RP 101/1996.

99546 chapter Vi of the Act which regulates the registration of trade unions and employers’ organisations.

100gge s 2 in terms of which only members of the Defence Force, the National Intelligence Agency and the
South African Secret Service are excluded from the Act.

1015ee pars 4.3.1 as well as par 4.4 of chapter 4.
1025¢¢ pars 4.3.2 and par 4.4 of chapter 4.

103pid.
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representative trade union may effect the dissolution of a workplace forum by requesting
a ballot to dissolve the forum.104 Furthermore, as long as the establishment of work-
place forums is statutorily linked to trade union representativeness,105 their existence is
dependent on the strength or bargaining power of trade unions.

It is also foreseen that matters listed in ss 84 and 86 of the Labour Relations Act, 1995
which are regulated in a collective agreement will not be relinquished by a trade union to
a workplace forum even though it may effectively control the forum.108 A representative
trade union’s bargaining power is stronger than that of a workplace forum. It is not
prohibited from invoking agreed dispute resolution procedures as is the workplace
forum.107 The union also has different forms of economic pressure at its disposal. 108 A
trade union may, however, consider effecting the establishment of a workplace forum if it
is unable to reach consensus with the employer during collective bargaining about the
matters listed in ss 84 and 86 or the renegotiation of these matters. This may be a partic-
ularly viable option in regard to the matters listed in s 86 for joint decision-making.

Nevertheless, even if no workplace forum is established, it is foreseen that employers
may no longer be able to deal unilaterally with any of the matters listed in ss 84 and 86 of
the Labour Relations Act, 1995. The statutory listing of these matters for consuitation or
joint decision-making by workplace forums may cause trade unions to regard them as
matters fit for collective bargaining.

Also of importance is that the matters listed for consultation and joint decision-making
with workplace forums in ss 84 and 85 respectively are not all employment matters. 109 A
number of them actually relate to the business component of an enterprise.110 Their
inclusion may be indicative of the legislature’s view that essentially all decisions by an
employer, including those that do not impact directly on employees and their job security

1045ee s 93(1) as well as par 4.4 of chapter 4.

105gee s 80(2) read with the definition of a representative trade union in s 78(b) of the Labour Relations
Act, 1995.

1063ee pars 4.3.2 and 4.4 of chapter 4.

107)n the case of consuitation and matters that must be jointly decided (see ss 85(4) and 86(4) as well as
pars 4.3.3.1, 4.3.3.2 and 4.4 of chapter 4).

1083¢¢ chapter 6 where the exercising of trade unions’ economic power is discussed.
1095ee pars 4.3.4 and 4.3.5 of chapter 4.

110500 par 1.2 of chapter 1 where the distinction is made between the human resources component and
the business component of an enterprise.
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should, at the very least, be made subject to consuitation with them. The rationale is that
increased worker participation in the running of the workplace would increase produc-
tivity and so promote the country’s competitiveness in the international economic
“market. 111 In practice, however, it has resulted in a number of an employer’s decision-
making powers regarding the business aspect of its enterprise no longer being free from
a certain degree of interference by employees operating through workplace forums or by
trade unions insisting on bargaining about these matters.

Another factor which may in future play an important role in the restriction of the
employer’s decision-making power is the proposed introduction of equity legislation
aimed at eradicating all forms of discrimination in the labour market.112 Such legislation
will be in accordance with the anti-discriminatory113 and affirmative114 action provisions
of the Constitution.113 it will centre in a ban on unfair discrimination in hiring, promotion,
training, pay, benefits and retrenchment.116 It will also regulate measures to encourage
affirmative action programmes.117 |

It is foreseen that such equity legislation will have an enormous impact on the employer’s
decision-making power. For instance, it will impact on its right to select and appoint new
employees. In addition, all its decisions regarding a particular employee, including mat-
ters such as promotion, training, renumeration and the providing of benefits, will have to
be taken after due consideration of the other employees in the establishment in order to

1115¢¢ par 4.3.1 of chapter 4.

112g0¢ the foreword to the Green Paper: Policy Proposals for a New Employment and Occupational
Equity Statute published as Notice 804 of 1996 in Government Gazette 17303 of 1 July 1996.

113gee s 9(1) which states that everybody is equal before the law and has the right to equal protection and
benefit of the law. See s 9(3) which provides that the State may not unfaifly discriminate directly or
indirectly against anyone on grounds such as race, gender, sex, pregnancy, marital status, ethnic or social
origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture, language and birth.

114546 s 9(2) which makes provision for affirmative action programmes.

11550¢ s 9(4) of the Constitution which stipulates that national legislation must be enacted to prevent or
prohibit untair discrimination.

1165ee clause 1.1.5.1 of chapter 1 of the Green Paper: Policy Proposals for a New Employment and
Occupational Equity Statute published as Notice 804 of 1996 in Government Gazette 17303 of 1 July 1996.

11735ee clause 1.1.5.2 of chapter 1 of the Green Paper: Policy Proposals for a New Employment and
Occupational Equity Statute published as Notice 804 of 1396 in Government Gazette 17303 of 1 July 1896.
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ensure that its decisions do not constitute unfair discrimination against the particular
employee or against the other employees.

The manner of enforcement of the provisions of such legislation is not clear. The Green
Paper dealing with the proposed equity legislation18 makes provision for a Directorate
of Equal Opportunities.119 The Directorate will guide the process of palicy formulation
and implementation.120 It will do this by developing codes of good practice, 121 setting
up a system of consultation with stake holders with a view to nurturing social partner-
ship,122 examining the practices of employers, 123 establishing performance indicatars
and timetables to assess124 and establishing machinery for the collection and collation
of data from the relevant employers.125 In addition, the Green Paper makes provision
for a Labour Inspectorate. 126 |t will undertake monitoring and enforcement activities. In
the course of inspections, it will ensure that employers make the required returns of data
and plans. It might also ensure that employers have complied with appropriate measures
regarding hiring, training, promotion and transfers.127 The Green Paper, furthermore,
makes provision for the resolution of disputes regarding anti-discrimination and employ-
ment equity aspects.128 It suggests that the Commission must endeavour to resolve
such disputes129 and, if it is unsuccessful, the dispute may be referred to the labour
court.130

118566 chapter 5 of the Green Paper: Policy Proposals for a New Employment and Occupational Equity
Statute published as Notice 804 of 1896 in Government Gazette 17303 of 1 July 1996.
11956g clause 5.3.

120gee clause 5.3.1.

1215¢¢ clause 5.3.2.1.

1225¢¢ clause 5.3.2.2.

123gee clause 5.3.2.3.

12450e clause 5.3.2.4.

1255¢¢ clause 5.3.2.5.

1263¢¢ clause 5.4.

127bid.

128g¢¢ clauses 5.6 and 5.7.

1295¢¢ clause 5.6.

130see clauses 5.6.2 and 5.7.
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In the interim, provision has been made in Schedule 7 to the Labour Relations Act,
1995131 for the protection of employees and even applicants132 for positions against
unfair discrimination on arbitrary grounds by employers. 133 Schedule 7 also brands the
unfair conduct of the employer relating to promotion, demotion or training of an
employee or relating to the provision of benefits to an employee as an unfair labour prac-
tice.134 However, it does allow employers to adopt or implement affirmative action
programmes 135 and to discriminate if such discrimination is based on an inherent
requirement of the particular job.136

The Constitution's impact on an employer’s prerogative will be extensive. 137 This is par-
ticularly true with regard to the Bill of Rights contained in chapter 2 of the Constitution.
The Bill of Rights binds the legislature 138 and the latter will accordingly have to take
those provisions into consideration when drafting labour legislation.139 The Labour
Relations Act, 1995 was drafted with due consideration of the Constitution’s terms 140

131During the operation of the Labour Relations Act, 1956, the industrial court had occasion to consider
allegations of unfair discrimination in the workplace on a number of occasions. See, for example, SA
Chemical Workers Union & Others v Sentrachem Ltd (1988) 9 ILJ 410 (iC) at 429F and Sentrachem Ltd v
John NO & Others (1989) 10 ILJ 249 (W) at 259C-D (discrimination based on race}, George v Western
Cape Education Department & Another (1995) 16 /LJ 1529 (IC) at 1544J-1545B-C and Association of
Professional Teachers & Another v Minister of Education & Others (1995) 16 ILJ 1048 (IC) at 1076-1084
and 1090F-G (discrimination based on gender and marital status). Nevertheless, compared to the dis-
criminatory nature of the society within which the industrial court operated, the number of cases which
came before it were relatively few.

1325¢¢ clause 2(1){a) read with clause 2(2)(a).
1335ee clause 2(1)(a).
13456 clause 2(1)(b).

1355ee clause 2(2)(b). The industrial court also indicated in George v Liberty Life Association of Africa Ltd
(1996) 17 ILJ 57t (IC) at 591F that one of the values which an employer may fairly take into account is the
need for affirmative action.

| 1363ee clause 2(2)(c).

137see s 2 of the Constitution which stipulates that it is the supreme faw of South Africa and that law or
conduct inconsistent with it will be invalid.

138g¢e s 8(1) of the Canstitution.
1395ee also par 3.1 of chapter 3.

1403ee the long title of the Labour Relations Act, 1995 which lists as one of its aims the changing of the law
governing labour relations and for that purpose the giving effect to s 27 of the interim Constitution. See also
s 1(a) of the Labour Relations Act, 1995 which lists the effectuation and regulation of the fundamental rights
conferred by s 27 of the Interim Constitution as one of the primary objectives of the Labour Relations Act,
1995. Consider, for instance, the provisions of the Labour Relations Act, 1995 regarding organisational
rights (see par 4.2.3 of chapter 4), its provisions regarding the right to strike (see par 6.3.3 of chapter 6)
and its provisions about unfair dismissals (see par 3.4.3 of chapter 3) and other unfair labour practices.
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and, as was mentioned earlier in this paragraph, the proposed equity legislation will also
be drafted with due consideration of these terms.141

The Bill of Rights also applies to the common law142 and will undoubtedly impact on the
common law contract of employment principles and the employer’s decision-making
power in terms of these principles. In addition, the Bill of Rights binds the judiciary143
and the Bill specifically states that every court, tribunal or forum will have to promote the
spirit, purport and object of the Bill of Rights when interpreting any legislation and when
developing the common law.144 In practice, therefore, the Commission as well as the
labour court, the labour appeal court and the ordinary civil courts will exercise their func-
tions with due consideration of the provisions of the Bill of Rights.

It is foreseen that the conventions and recommendations of the International Labour
Organisation will continue 145 to influence our labour legislation and our courts146 and in
this manner impact on employer prerogative, particularly now that South Africa has been
readmitted to the organisation.147 Van Niekerk summarises the implications of this as
follows
[a]ls South Africa ratifies more Conventions, our law will increasingly become subject to
scrutiny by the ILO’s supervisory mechanisms. The interpretation of important ILO Con-

ventions will acquire an increased significance...as the new Labour Court and Labour
Appeal Court begin interpreting the 1995 LRA.

141g¢¢ also par 3.1 of chapter 3.
142560 s 8(1) which stipulates that the Bill of Rights applies to "all law".
143g5ee s 8(1) of the Constitution which stipulates that the Bill of Rights applies to the judiciary.

144566 s 39(2) of the Constitution. See also s 3(b) of the Labour Relations Act, 1995 which stipulates that
any person when applying the Act, must interpret its provisions in compliance with the Constitution. See
also par 3.1 of chapter 3.

14550me of the organisation’s conventions and regulations played an important role in South African
industrial relations. For instance, the law regarding unfair dismissal as codified in chapter Vil of the Labour
Relations Act, 1995 and the Code has its origins in the International Labour Organisation's Recommenda-
tion Conceming Termination of Employment at the Initiative of the Employer 119 of 1963 and the Termina-
tion of Employment at the Initiative of the Employer Convention 158 of 1982 which the industrial court
applied when it had to judge the fairmess of dismissals in terms of its unfair labour practice jurisdiction (see
par 3.4.3.1 of chapter 3 where the impact of this recommendation and convention on our law aof unfair dis-
missal was discussed).

146gee Association of Professional Teachers & Another v Minister of Education & Others (1995) 16 ILJ
1048 (IC) at 1975 and George v Liberty Life Association of Africa Ltd (1996) 17 ILJ 571 (IC) at 587-588.

147See D du Toit, D Woolfrey, J Murphy, S Godfrey, D Bosch and S Christie The Labour Relations Act of
1995 (1996) 48 where they discuss South Africa’s readmission.
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Shortly after South Africa’s readmission, it ratified two conventions namely the Freedom
of Association and Protection of the Right to Organise Convention 87 of 1948 and the
Application of the Principles of the Right to Organise and to Bargain Collectively Conven-
tion 98 of 1949.148 The Labour Relations Act, 1995’s provisions regarding the right to
freedom of association149 and organisational rights150 are in accordance with princi-
ples established in these two conventions. 157 It also appears that the proposed equity
legislation mentioned earlier in this paragraph will have as its basis another important
convention of the International Labour Organisation namely, the Discrimination (Employ-
ment and Occupation) Convention 111 of 1957.152

In view of all the considerations mentioned in this paragraph, it is foreseen that the
employer’s decision-making power will in future become even more restricted statutorily.
However, it is foreseen that, as in the past, the statutory interventions will take the form of
restrictions and not alienations or rescissions.

From the employer’s perspective, the best method to counter the statutory regulation of
its prerogative will be through collective bargaining. The legislature aiso favours the
regulation of workplace matters through collective bargaining and has been actively
promoting collective bargaining. 153 Trade unions also seem to prefer collective bargain-
ing. It is accordingly foreseen that collective bargaining, and not legislation, will be the
primary mechanism for the restriction of employer prerogative. This is, of course, based
on the assumption that trade unions retain and even increase their membership. Should
their membership decline in accordance with international tendencies, 194 legislation will
replace collective bargaining as the principal mechanism for the restriction of employer

14850 D du Toit, D Woolfrey, J Murphy, S Godtfrey, D Bosch and S Christie The Labour Relations Act of
1995 (1996) 48. ‘

1493¢e par 4.2.2 of chapter 4.
1505ee par 4.2.3 of chapter 4.

151This is in accordance with s 1(b) of the Labour Relations Act, 1995 which provides for the effectuation
of obligations incurred by South Africa as a member of the Intemational Labour Organisation.

152gge the foreward of the Green Paper: Policy Proposals for a New Employment and Occupational Equity
Statute published as Notice 804 of 1996 in Government Gazette 17303 of 1 July 1996. See also JV du
Plessis, MA Fouché, B Jordaan and MW van Wyk A Practical Guide to Labour Law 2 ed (1996) 338-339.
1535ea par 4.2.1 of chapter 4.

154g¢e the discussion earlier in this paragraph about international tendencies regarding trade union mem-
bership.
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prerogative. With this possibility in mind, employers’ participation in negotiations at NED-
LAC about future labour legislation takes on added significance.155

1531n future, all labour legislation will be debated and negotiated by the State, labour and business at NED-
LAC (see s 5({1)(b) and (c) of the National Economic, Development and Labour Council Act). For an evalua-
tion of NEDLAC's future prospects, see Mark Anstey Corporatism, Collective Bargaining, and Enterprise
Participation: A Comparative Analysis of Change in the South African Labour System PhD thesis University
of Port Elizabeth (1997) 359-379.
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